
CABINET GOVERNMENT IN SN LANKA: 
WHAT IT WAS AND WHAT IT MEANS TODAY 

" The Cabinet is the core of the British constitutional systeni. Tt is the 
supreme directing authority. I t  integrates what would otherwise be a hetero- 
geneous colIection of authorities exercising a vast variety of functions. It 
provides unity io the British system of government". So begins Sir lvor 
Jennings' Cabinet Gollernmen?, first published in 1936. In a similar vein 
Arthur Berriedale Keith began his British Cabinet System (published jn 1938) 
with the words : "The National Government of Great Britain today is controlled 
by the Cabinet." These words are apt to accurately describe the basic cons- 
tiiuliotlal structure of contenlporary Britain, although one wonders whether 
such a sin~plc and straightforward description needs to be qualified in the 
light of various developments that have taken place since 1930s. ' 

Sri Lanka which on achieving self government inherited a Parliamentary 
system of government modelled on the British experience has jealously safe- 
guarded the traditions of Cabinet government, notwithstanding the establish- 
ment of the First Republican Constitution in 1972 and the introduction of the 
Second Republican Constitution in 1978. The governance of the Island 
under three successive constitutions has brought to light so many manifest 
as well as obscure features of Cabinet government. A comparative study of 
these three constitutions and their practical application will prove to be of 
great educational value limited in no sense to Sri Lanka alone. 

In conducting this investigation the approach adopted will essentially be 
that of a constitutional lawyer. However, the discussion will to a conside- 
rable extent involve an assessment of the socio-political influences as well as 
implications. For " constitutional law and political science are divided by a 
line which is hard to distinguish." 

The development of the Cabinet, as of all other institutions of the British 
constitutional system, is a product of gradual and more or less systematic 
growth. A survey of that evolution is out of place in this article. But, as 

1. See e.g., John P. Mackintosh, The British Cabinet (Third ed., 1977, London, Stevens 
and Sons Ltd.) p. 4. 

2 .  E. C .  S. Wade in his Introduction to A. V. Dicey's 6ztrodrrctiorr to the Study ofthe Law 
of the Constitution (IOthedition, E. L. B. S, edition, 1971), p. xxvii. 



indicated in the opening paragraph of this article and as wirl be illustrated 
later, the concept of Cabinet government is still the predominant feature of 
the British system of government. 

The system of representative democracy that prevails in England finds 
expression through a legislative body, the House of  commons, directly elected 
by the people at periodic elections; the conferment of actual executive pou-er, 
meaning the power to direct and control executive government, on a board 
of ministers, known as the Cabinet, which is drawn from the legislature ; the 
provision of a second chamber, the House of Lords, as a check on hasty or 
unwise legislative measures ; the institution of the Monarch, nominal in terms 
of executive power, but persuasive in terms of advisory power ; the provision 
of safeguards to maintain impartiality in the areas of judicial and civil 
administration, conduct of elections and the Police. This British system of 
government has as its central theme the Sovereignty of Parliament and is 
founded on respect for the Rule of Law. Although there js not, and never 
has been, a strict separation of powers in the English constitution5, the 
doctrine of the Rule of Taw provides adequate safeguards against tyranny. 

It is in the backdrop of the English constitutional system which has been 
outlined above, that one can understand the working of Cabinet gavel-nment 

there. As there is a need for a strong central government there is also felt 
at the same time a need to guard against oppressive regimes. T11us in a system 
of government which seeks to balance these conflicting interests, Cabinet 
government finds a delicately poised place. Similarly, in assessing the working 
of Cabinet government in Sri Lanka, the constitutional structure and the 
enviror~ment in which it operates must as a rule be closely studied. Therefore, 
in this article when various aspects of Cabinet government are discussed 
reference will be made to the English system as well as to each of the constitu- 
tional systems in operation in Sri Lanka since Independence. 

3. For the growth of the Cabinet in England, see generally A. B. Keith, The British 
Cabinet System, 1830-1 938 (I 939) ; Sir W. Ivor Jennings Cabinet Govertiment (1936) ; 
John P. Mackintosh, The British Cabinet (3rdedition, 1977) ; and D. L. Keir, A Consti- 
t~rtiar~al Iiistory of Modern Briiain since 1485. (8th edition, 1968). 

4. " The state for the purpose of international relations is the United Kingdom, although 
it is often popularly but inaccurately referred to as ' Britain ', ' Great Britain ' or 
' England '. The appropriate adjective for our constitution, Parliament and so on 
would be ' United Kingdom', although again that comnlonly used is ' British ' or 
' English '." 0. Hood Phillips, Constiil~tional and Adniinistrative Law. (6th edition, 
1978), p. 19. 

5 .  See 0. Hood Phillips, Constitutionnl and Administrative Law (6th edition) pp. 31-32; 
" A Constitutional Myth : Separation of Powers ", (1977) 93 L. Q. R. 11. 

G. 0. Hood Phillips, op. cit. pp. 14-16. 



Cabinet Government in Sri Lankn 

I .  Composition of the Cabinet 

Britain : By law the Queen can appoint and disnliss Ministers at her pleasure, 
but by convention Ministers are appointed from among members of the 
House of Commons and the House of Lords." A Minister need not be at 
the tiine of appointment a member of either House, but the convention is 
firmly established that within a period of grace he must sit in a House. The 
inner ring of the Ministers, usually consisting of about twenty, is called the 
(Cabinet. These Cabinet Ministers are appointed by the Queen, by convention, 
on the advice of the Prime Minister, w ~ t h  some Mmisters (particularly the 
Chancellol- of the Exchequer) invariably from the House of Commons, and 
soine Ministers invariably from the House of Lords, e.g., the Lord Chan- 
cellor.' 

LJnder the Independence Constitution o f  Ceylon : The Cabinet of Ministers 
was appointed by the Governor-General, lo acting on the advice of the Prime 
Minister. l 1  Every Cabinet Minister had to be a member of either of the 
two Houses of Parliament, owing to the rule that a Minister who was not 
such a member for any period of four consecutive months ceased to be Minister.I2 
Not less than two Ministers had to be appointed from the Senate. l 3  

Under the First Republican Constitution (1972) of Sri Lanica : The Zabinet of 
Ministers was appointed by the President l 4  acting on the advice of the 
Prime Minister.15 All Ministers had to be members of the National State 
Assembly, the unicameral legislature of the Republic, at the time of appoint- 
ment. '"his marks a departure from the rule which obtains in England 
and which was incorporated in the Independence Constitution of Ceylon. 

- 

7. The House of Conlnlons Disqualification Act of 1975 limits the number of members 
who may sit in the House of Commons, Therest must be from the Houseof Lords. 

8. This is illustrated by the appointment after the General Election in October 1964 of 
two outsiders as Ministers and their candidature at by-elections held in January 1965. 
See 0. Hood Phillips, op. cit. p. 114. 

9. See 0. Hood Phillips, op. cir. pp. 307-308. 
10. The Ceylon (Constitution) Order in Council, 1946, as amended in 1947. Sec. 46 ( I ) '  
11. Iljid., sec. 4 (2) : "All powers, authorities and provisions vested in I-lis Majesty or the 

Governor-General shall, subject to the provisions of this Order and of any other law 
for the time being in force, be exercised as far as may be in accordance with the consti- 
tutional conventions applicable to the exercise of similar powers. authorities and 
functions in the United Kingdom by His Majesty' . 

12. Ibid., sec. 49 (2). 
13. Jbid., sec. 48. 
14. The Constitution of Sri Lanka (Ceylon), 1972, sec. 94 (I). 
15. Ibid., sec. 27 (1 )  : "The President shall always, except as otherwise provided by the 

Constitution, act on the advice of the Prime Minister, or of such other Minister to 
whom the Prime Minister may have given authority to advise the President on any 
particular function assigned to that Minister." 

16. Ibid., sec. 94 ( 1 ) .  
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Under ilze Second Repliblican Constit~ttion (1 978) of Sri Lanlcn. 

The President is empowered to appoiilt Ministers of the Cabinet of 
Ministers who are not members of the Cabinet of Ministers, from among the 
Members of Parliament, the unicameral legislature of the Republic. Thcre 
is no requirement that the President must act on Prinxe Ministerial advice, 
but he may act ' 7n  consultation with the Prime Minister, where he considers 
such consultation to be necessary " in the exercise of such power of appoint- 
ment. " Thus, under the 1978 Constitution we witness the emergence of an 
executive President as distinguished from a nominal or constitutio~al Head 
of State. 

2. Assignment of Subjects 

Britain : The Prime Minister is the Head of the Cabinei and decides on 
the a!location of functions to the Ministers that he will choose to appoint, 
the formal appointment of lvlinisters and the assignment of subjects being 
performed by the Queen. As mentioned above, the law compels tlie Prime 
Millister to choose some of his Ministers from the House of Lords. In choosing 
his Ministers, the Prime Minister will have to consider various factors, sucl~ 
as the relative importance of Ministries and Departments, the influence of 
members in the country, the authority of members in ihe House of Colnmons 
and their value in debate, and the representation of the government in the 
House of Lords. I S  

Under the Pndepencienre Conslitution of Ceylon : Section 46 (2) named three 
Ministers : " Of the Ministers, one who shall be the head of the Cabinei, 
shall bc sryled the ' Prinle Minister '; of the other Ministers one shall bc sryled 
the Minister of Justice ' and another shall be styled the ' Minister of Finance'." 
Section 46 (4) declared that " The Prime Minister shall bc in charge of the 
Ministry of Defence and External Affairs and shall administer the matters 
relating to that Ministry, in addition to such other matters as he nlay deicrn~ine 
to retain in his charge. Each Minister, other than the Prime Minister, shall 
be charged with the administration of such subjects and functions as may be 
assigned to him by the Prime Minister". 

Under the First Republican Constitutiorz (1972) of Sri Lnirlca : Section 92 (2) 
declared that " of the Ministers, one who shall be the Head of the Cabinet of 
Ministers shall be the Prinle Minister". Section 94 in its first and the third 
sub-sections embodied tlie following provisions : " The Prime Miiiister shall 
determine the number of Ministers and Ministries and the assignment of 

17. The Constitution of the Democratic Socialist Republic of Sri Lanka (1978). Articles 
44 (1) and 45 (1). 

18. See 9. Hood.Phillips, Constitritio~7nl m7d Adminisfratii~e Laic (6th edition), p. 307. 
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subjects and functions to Ministers . . . . The Prime Minister may at any 
time change the assign~nent of subjects and functiol~s and recommend to the Pre- 
sident changes in the composition of the Cabinet of Ministers". 

'Tius Constitiition as well as the Second Republican Constitution, as n e  
shall see later. refer by designation only to the Prinle Minister. The Indepen- 
dence Constitut~on is unlque In that it alone assigns a specific Ministry to the 
Prime Minister. 

l J i ~ ~ / e / .  the Secoj~d Rcp~lblicaa Constitution (1978) of' Sri I>anka : This 
Constituiinn in Ariicle 43 (3) refers to the appoint-nient of the Prime Minister, 
btle he is not the Head of the Cabinet. Article 43 (2) declares that "The 
President sllall be a member of the Cabinet of Ministers and shall be the 
Head of the Cabinzt of Ministers". I t  is the President who deternlines 
the number of Zabinet Mi:~istcrs and the Ministries and the assignment of 
subjects aild f~inciions to such k4inisters19 and has the power to  change the 
uscignmcnt of subj=cts and functions and the co~nposition of the Cabinet cf 
Ministers. 20 

Tlius, unlike under the Independence Constitution and the First Republican 
Const~t l l t~on (where the Prime Minister tock the actual decisions which were 
formally executed by the Head of the State), today the President who IS the 
Head of the Zabiilet as well as of the State makes the determination and puts 
it to effect. 

3. Ministerial Responsibility 

Britairr : " For all that passes in Cabinet each~nember of it who does not 
resign is absolutely and irretrievably responsible: and has no right after\xrards 
to say illat he agreed in  one case to a compromise, while in another he was 
persuaded by his colleag~es".~' A Minister who is not prepared to defend a 
Cabinet decision mus.t resign. If a Minister does not resign he is responsible, 
meaning that he must vote with and defend the government, unless a matter 
is left as an " open questio~~". 22 The device, invented in 1932, of an "agree- 
ment to differ " may temporarily keep in abeyance the operation of collective 

23 It is said that during the EEC Referendum campaign in 
1975 the principle of collective responsibility was temporarily suspended.24 

19. The Constitution of the Democratic Socialist Republic of Sri Lanka (1978), Article 
44 (1) (a). 

20. I l~id., Article 44 (3). 
21. Lady Gwendolen, Cecil, Life of Robert, Marquis ofSalisbnry, (1921) Vol. :I, pp. 219-220, 

cited in Sir W. Ivor Jennings, Cabinet Goverirmerzt (1947), p. 217. 
22. Sce generally Sir W. Ivor Jennings, Cabinet G o ~ ~ ~ n t e n t  (1947), pp. 217-227. 
23. See generally Sir W. Ivor Jennings, C(ibi:iet Gol~ernrne~zf (1947). 13. 215. 
24. See M. J. A. Cooray, "The Referendum and its Place in the ConstitutFnal Set Up 

of Sri Lanka", Mooter, the Journal of the Moot Society of the Sri Lanka ~ a w  College, 
Vol. 1. (1985), pp. 39-51. 



A Minister has a duty not only to support the Government but also to refrain 
from jeopardizing its interests. To this extent he divests himself of that 
perfect freedom of action which belongs to a private and independent Member 
of Parliament.25 

Ministers are also individually responsible to Parliament in that (a) a 
Minister must be prepared to answer questions in the House concerning 
matters for which he is administratively responsible, and (b) he must resign 
his office if a vote of censure is passed against him.26 

[Jnder the Itldependence Consfifution of Ceylon : Section 46(1) ran as 
follows : " There shall be a Cabinet of Ministers who shall be appointed by the 
Governor-Genera; and who shall be charged with the general direction and 
control of government of the Island and who shall be collectively responsible 
to Parliament". Thus, when in 1948 one of the Ministers failed to abide by 
the decision of the Cabinet the Prime Minister wrote to  him as follows : 
"It is very unfortunate that we should lose your services at this juncture, but 
1 think that we should establish proper traditions in our new government, and 
I am most reluctantly constrained to ask you to tender your resignation as 
Minister of Commerce and Trade". (Emphasis added.)" 

During the time the Independence Constitution was in operation there 
were many instances where collective responsibility was blatantly contravened, 
and the Prime Ministers had to warn and admonish their Ministers, sometimes 
even openly. 

Individual responsibility, even though not specifically mentioned in the 
Constitution, was regarded as operative in Ceylon. On 27 November 1959 
for instance a vote of censure was moved though unsuccessfully against the 
Minister of Justice. Another vote of censure listed to be taken up that day 
against the Finance Minister was not proceeded with as he had already resigned 
his office.28 Questions could be asked in Parliament from Ministers regarding 
matters for which they were answerable. 

Under the First Republican Constitution (1972) of Sri  Lanka : Section 92(1) 
ran as follows : "There shall be a Cabinet of Ministers charged with the 
direction and control of the government of the Republic which shall be collec- 
tively responsible to the National State Assembly and answerable to the 
National State Assembly on all matters for which they are responsible". 

25. Phillip Guedalla, Palnzerston ( I  926), at p. 288. 
26. Sce 0. Hood Phillips, Constitlrtional and Administrative Law (6th edition, 1978), p. 116. 
27. Cej~k~n Hansurd (14.12.1948), Vol. 5., col. 604. 
28. See the Hansardof 27.1 1.1959, and The Times of Ceylon of 23.11.1959. 
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This provision ensured the continuity of the then existing tradition of the 
collective responsibility of the Cabinet, and the allied principle of the indi- 
vidual responsibility of Cabinet Ministers. Tn 1975 Mrs. Sirima Bandaranaike 
re~noved from her Cabinet of Ministers the three Lanka Sama Salnaja Party 
members who refused to to2 the line with the government, and in 1977 the 
Conllnuilist Party member tendered his resignation. 

The 1972 Constitution, in addition to making the Cabinet of Ministers 
collectively responsible to the National S t ~ t e  Assembly, makes the Ministers 
answerable to the National State Assembly on all matters for which they are 
answerable. Thus as regards civil and judicial appointments which were 
made by the Cabinet of Ministers, they were held answerable to the legislature. 

As before 1972, individual lflinisters continued to be answerable to the 
legislature in respect of matters under their control. 

Under. the Seroi~rl Replrb1:cnn Constitution (1978) of Sri Lanka: Article 43 ( 1 )  is 
as follows : '.There shall be a Cabinet of Ministers charged with the direction 
and control of the Govervment of the Republic, which shall 5e collect~vely 
responsible and answerable to Parliament". This is a slightly modified version 
of section 92 (1) of the 1972 Constitution. I t  is correct to assume in the light 
of our discussion on the position under the Independence Constitution and 
the First Republican Constitution that collective responsibility and individual 
responsibility of Cabinet Ministers continue to operate in Sri Lanka. The 
removal of Mr. Cyril Mathew from the Cabinet of Ministers provides an 
illustration of the applicability of the principle of collective responsibility.29 

As we have seen above, the President is a member of the Cabinet and is the 
Head of the Cabinet. He is unlike any other Minister not subject to censure, 
except under the impeachment procedure which will be discussed later on in 
this article. However the inlmunity from suit which is conferred on him is 
subject to the qualification that proceedings can be instituted in any court 
in relation to  the exercise of any power pertaining to any subject or function 
assigned to the President or remaining in his charge under paragraph (2) of 
Article 44. The Deputy Minister in each of the Ministries under the President 
answers questions in Parliament relating to  such Ministries. 

29. For the correspondence relating to the removal and Mr. MatIzew's disclaimer that 
there was a breach of the collective responsibility, see his statement in Parliament 
Hansurd, Vol. 33 No. 1 (8.1.1985) columns 64-91. The President in his letter p t e d  
that Mr. Mathew's public criticism of the All Party Conference proposals now 
before the Cabinet for decision is a violation of the rules and convention4 of Cabinet 
Government". Having pointed out that Mr. Mathew had himself on previous 
occasions complained about breaches of collective responsibility by certain Ministerb 
citing passages of Jennings' Cabinet Goveri7rnei~t, His Excellency concluded that 
" since . . . . you have deliberatrly broken them yourself I presume you have decided 
to cease to he one of my Ministers". 



The present Constitution of Sri Lanka refers in Article 45 to the appointment 
by the President of Ministers who are not Members of the Cabinet of Ministers. 
" Every such Minister appointed under [Article 451 shall be responsible and 
answerable to the Cabinet of Ministers and to Parliament".30 

4. Forrrmfion of the Cabinet: The Selection of the Prime Minister 

Britain : The formation of a Cabinet depends essentially on the royal 
choice of a Prime Minister. The occasion for such action arises (a) after the 
conclusion of a general election, or (b) on the death of the Prime Minister, or 
(c) on the resignation or the removal of the Prime Minister. The Prinie 
Minister nlust be able to command the confidence of the House of Conimons. 
Sometimes when there are more such persons than one, the Queen has a choice. 
Howcver, in contemporary Britain the party system is so well established that 
there will really be very few occasions when the Queen may have a real choice. 

It has not been seriously contended since 1923 that the Prime Minister may 
be appointed from the Xouse of Lords. 

Once a Prime Minister has been selected i t  is his prerogative to select his 
Ministers. 

Under the hzdependenec Constitution of Ceylorz : The Constitution did not 
contain any specific guideljne as to who could be appointed as Prime Minister. 
The death of Mr. D. S. Senanayake in 1952, the resignation of Mr. Dudley 
Senanayake in 1953, and the death of Mr. S. W. R. D. Bandaranaike in 1959 
necessitated the appointment of a successor in office. In addition, the conclu- 
sion of the general election provided the usual occasion for the selection of a 
Prime Minister. In all these circumstances, excepting after the general election 
in July 1960, a Member of the House of Representatives claiming to be the 
leader of the party having the largest number of seats in that House was appoin- 
ted Prime Minister. 

In 1959 after the assasination of Mr. S. W. R. 3. Bandaranaike, there was 
little dificzllty in selecting a successor. The Governor-General, Sir Oliver 
Goonetilleke, called upon Mr. W. Dahanayake who had the support of the 
late Mr. Bandaranaike's Cabinet to be the Prime Minister. i n  choosing his 
Cabinet Ministers, Mr, Dahanayake had no difficulty ; in fact, all members 
of Mr. Bandaranaike's Cabinet were sworn in as members of Mr. Dahanayake's 
Cabinet with certain functions reallocated. Although this was the reality, 
in legal theory a new Cabinet with fresh letters of appointment came into being, 
since as one of the Ministers is reported. to have said " the old SLFP Cabinet 

30. The Constitution of the Democratic Socialist Republic of Sri Lanka (1978), Article 
45 (3). 



Cabinet Governmer~t irr Sri Lanka 105 

died when Mr. 3andaranaike died yesterday morning". In fact since at the 
time the new Cabinet was appointed two Ministers were away from the Island, 
the two former Acting Ministers were appointed as Ministers only to resign 
shortly afterwards on the return of the former Ministers. 3' 

However, the appointments made in 1952 upon the death of ivlr. D. S. 
Senanayake, and in 1953 on the resignation of Mr. Dudley Senanayake, to fill 
the vacancy in the ofice ofprime M~nister were the subjects of controversy 
and suspicion. 'n 1952 Mr. Dudley Senanayake (who was the son of the 
former Prime Minister and who had the support of the Government Parlia- 
inenfary Group) was appointed as successor, overlooking the claim of Sir 
John Motalawala, the Leader of the House. Again in 1953 when Mr. Dudley 
Senanayake resigned, the choice was not conlpletely beyond question. 32 

The appointment of Mr. Dudley Senanayake as Prime Minister aftel- the 
general election in March 1%0 did not generate any real controversy. Tlie 
appointment of Mrs. Bandarana~ke (widow of the late Mr. Bandaranaike, 
Prirne Minister from 1956 to 1959) as ?rime Minister after the 1960 July 
general election, however, gave rise to much debate. Mrs. Bandaranalke 
who had by then become the undisputed leader of the Sri Lanka Freedom 
Party, did not contest a seat. Therefore at the time of appointinent she was 
a stranger to both Houses of Parliament. Upon her appointment as Prime 
Minister she advised the Governor-General to appoint her as a membcr of 
the Senate, and continued to direct and control the government from there. 

Thus, while the debate as to whether a Peer can be the Prime Minister seems 
to have been closed in 1923 in England with an answer in the negative, in 1960 
Sri Lanka had a Prime Minister appointed from outside Parliament who later 
entered the Upper House and continued to function as Prime Minister without 
seeking entry to the House of Representatives. 

Under the First Republican Constitution (1972) of Sri Lanka: Section 92 (2) 
contains the relevant r ~ l e  : " Of the Ministers, one who shall be the Head 
of the Cabinet of the Ministers shall be the Prime Minister. The Presidciit 
shall appoint as Prime Minister the Member of the National Slate Assembly 
who, in the President's opinion, is most likely to command the confidence of 
the National State Assembly". This section prevented suclz an appointment 
as was made in July 1960 in that (a) the appointee could not be from outside 
Parliament and (b) no second chamber was retained in the I972 Constitution. 

31. See for the events referred to in this paragraph The Times of Ce~lori of 26.9.1959. 
27.9.59, 29.9.59 and 30.9.59. 

32. See further as regards this paragraph A. J. Wilson, "The Rote of the Governor-Gencral 
in Ceylon", Modern Asiarr Sflrdi~s, Vol. I T ,  No. 3 (1969), pp. 193-220, at 213. 



However, a discretionary power continued to be vested in the President in 
determining who in his opinion was " most likely to command the confidence 
of the National State Assembly". '3 

811 th: single occasion when the President was called upon to exercise this 
power, nsmely in 1977 In appointing Mr. J. R. Jayewardene, he had 110 difii- 
culty in choosing the Prime Minister because Mr. Jayewardene was the undis- 
puted leader of the winning party which obtained a sweeping majority in the 
National State Assembly. 

Utzder the Second Republican Consfifutiort (1978) of Sri Lunka : Article 
43(3) is as follows : 'The President shall appoint as Prime Minister the Mcmber 
of Parliament who in his opinion is most likely to  command the confidence of 
Parliament". This section is in the same terms as the corresponding section 
in the 1972 Constitution. ;-Towever, it must be noted that (a) the President 
today is an executive President and that he, and not the Prime Minister, is the 
Head of the Cabinet and (5 )  that accordingly the President when making 
appointments to  the Cabinet of Ministers need not act on the P ~ l m e  Minister's 
advice. 

5. The ?rime Minister and his colleagues 

In this section and hereafter in this article there will not be, as was the 
pattern so far, four sub-divisions for the English system and the three consti- 
tutional systems of Sri Lanka since Independence. I t  is believed that adequate 
background material for a comparative study has already been provided and 
unnecessary repetition can be avoided. 

In England Sir R. Peel has been regarded as a model Prime Minister because 
"'he supervised and was genuinely familiar with the business of each depart- 
n ~ e n t " . ~ ~  However, it is admitted today that in view of tlie ever growing 
extension of state functions, an assumption of such a degree of control will 
result in disaster to him as well as to the country35. However, tlie evoiution 
of the system of political parties, wit11 a heavy accent on internal party 
discipline and the formulation of party policies at a national level, has greatly 
cont~ibuted to consolidate tlle position of the Prime Minister in Parlian~eni. 
- -- - - - - - - 
33. Thisand other variations of it are adopted in several other Commonwealthjurisdictions. 

Some of these are as follows : " A lnenlber of the House of Rcpresentatives who 
in Yang di-Pertuun Agong's (the Malaysian Head of State's) judgment is likely to 
command the confidence of the majority of the members of that House " (Constitution 
of Malaysia of 1957 as amended In 1964, sec. 43 (2) ; "the member of the National 
Assembly who appears to him best able to comnsncl the support of the members of 
thc Assembly" (Constitution of Malawi of 1964). 

34. See A. B. Keith, The B~.iri.rk Cubii~et S>>ston, (second edition, 19521, p. 55. 
35. See A. B. Keith, Tj7e British Cabir~et Sysiern, (second edition, 1952), p. 55. 
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In fact, there is a ready willingness on the part of many observers of political 
developments to describe parliamentary government as likened more to a 
Prime Ministerial system than to a Cabinet system. It has aptly been said 
that the polite description of the Prime Minister as prirnus infer pares or the 
higher claim that he should rank as inter stellm luna minores would be inadequate 
to describe the real position of the Prime Minister if by temperament he is 
willing to assert to the full the position he can assert if he so wishes.36 In Sri 
Lanka, it has been claimed that Mrs. Bandaranaike became a virtual dictator 
dur~ng her premiership from 1970 to 1977. 

Under the Independence Constitution of Ceylon and the First Republican 
Constitution the Cabinet did not have an existence separate from that of the 
Prime Minister. This 1s illustrated (a) by the fact that under the independence 
Const~tution the appointment of a new ?rime Minister, even to manage a 
caretaker government as in 1959, resulted in the swearing in of a new Cabinet 
of Ministers and (b) by the fact that under the 1972 Constitution when the 
Prime Minister ceases to be the Prime Minister for any reason (excepting 
between a dissolution of Parliament and the conclusion of the resultant 
General Election) the Cabinet of Ministers stands dissolved. 

It is interesting to note that a different rule prevails in Zngland : " But 
resignation [of the Prime Minister which results automatically in the dissolution 
of the Cabinet of Ministers] is in law not a cessation of tenure of office. A 
Prime Minister and his colleagues by constitutional practice remain at their 
posts, pending the moment when a new ministry is constituted and is prepared 
to take over ; should the Prime Minister die in office the rest of the Ministers 
likewise remain in office until the new government is constituted. Moreover, 
if the Prime Minister retains Ministers in their existing offices, there is no need 
for re-appointment. They retain their offices with tenure unaffected by the 
fact that the Ministry has been dissolved. On the other hand, each Minister 
holds until asked to retain his post on the understanding that he will relinquish 
it at the moment he is asked to do so. i f  he failed, he would forthwilh be 
dismissed by the King on the advice of the Prime Min i~ te r " .~~  

The foregoing discription of the formal transfer of office does not in any 
sense contradict the position that the Cabinet is the Cabinet of a particular 
Prime Minister. But the British practice is flexible enough to  accommodate 
situations where the selection of the Cabinet is not entirely at the wish ofthe 

36. See A. B. Keith, The King, The Constitution, he Empire and Foreign Affairs, 1936-37, 
pp. 41 ff. 

37. A. B. Keith, The British Cabinet System, (2nd edition, 1952) p. 53. Tt is pertinent to 
note that these views were found acceptable in the early years of Independent Ceylon. 
For instance when Mr. Dudley Senanayake was sworn in as Prime Minister after the 
General Election in 1952, such members of his Cabinet as held ofice before the Election 
were not required to be sworn in, provided they continued to hold the same portfolios. 



Prirne h/:inister, but dictated by the prevailing circun-tstances. It is interesting 
to compare this general practice with what happened in 1959 when 
Mr. Dahanayake succeeded the late Mr. Bandaranailte. A nevi Cabinet 
consisting of the outgoing Cabinet, was appointed afresh. I-Towever the 
Prime Minister somewhat erratically removed several Ministers of the Cabinet. 

It" pariiamentary democracy as was practised under the Independence 
Constitution of Ceylon and the First Republican ,Constitution of Sri Lanka 
(1972) enabled a Prime Minister in Parlia-ment to be elevated to a position 
involving i~nn~enge power & influence due to his pr-inx position in the 
Cabinet and in the Government parliamentary group: the prese~:t Constitu- 
tion places today's Head of the Cabinet in an enviably exalted pasition. 

As we have seen above in several different contexts, the PI-iine Miilister 
today, in spite of the Fact that he is the Mel-uber of Pariiament t~cst able to 
comn~and the coilfide~lce of Parliament, is not the Head of the Cabinet. Tllc 
President is the Head of the Cabinet and presides at Cabinet meetings. A 
dissolution of the Cabinet has no effect on the contin~ance of the President 
in his ofice. On the other hand, on the Prime Millister ceasing to hold ofice 
for ally reason, tile Cabinst stands dissolved. This pri;~ciple is efiunciated 
in Article 49(1) : " 011 the Prime Minister ceasing to hold office by removal, 
resignation or otherwise, except during the period intervening between the 
dissolution of Parlia~llejit and the conclusioil of the General Election, t lle 
Cabinet of Ministers shall, unless the President has in the exercise of his powers 
under Article 70 dissolved Parliament, stand dissolved and the Prcsidcnt shall 
appoint a Prime Minister, Ministers of the Cabinet of Ministers, other Ministers 
and Deputy Mjnisters in ternls of Articles 43, 44, 45 and 4.6." 

By contrast a vacancy in the office of Presideilt, who is flle Hcad of chc 
Cabinet, does not result in a dissolutjon of the Cabinet. Thus we have a 
somewhat anomalol~s position in that (a) the Cabinet of Ministers does not 
have an existence independently of the Prime Minister, in the sense that tlie 
Cabinet goes out of office whenever the ?rime Minister ceases to be the Prime 
Minister, (b) the Head of the Cabjnet (i.e. the President of the Republic) 
remains in oEce surviving a dissolution of the Cabinet, to assume col?trol of a 
Cabinet differently constituted, and (c) the displzcement of the President, {lie 
Head of the Cabinet, does not result in the dissolution of the Cabinet. 

In plain truth the Prime Minister today is not a " Prinle Minister " in thc 
sense in which that title is used in relation to .the Westminster model. Nor 
is the President a constitutional Head of the State, as under the English system. 
It is the compromise that the Second Republican Constiiution attcmpts to viorlc 
out between Farliamentary democracy and Presidential govcrnmcnt that has 
inevitably resulted in the anomalies referred to above. 
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The President today is at once a Prime Minister armed with extensive powers 
and a ceremonial Head of the State. His office has been constitutionally 
entrenched in order that he can be an extremely effective " Prime Minister " 
ensuring stability in government. If one needs an excuse for so doing, we 
may conveniently refer to the argument raised in favour of appointing a Prime 
Minister from the House of Lords : "There may be adduced in favoul of the 
selection of a peer as Prime Minister the consideration that he is set free to 
concentrate on essential problems, as a result of detachment from the constant 
attendance in the 

The President as a member of the Cabinet can himself be in charge of Minis- 
tries. Article 44 (2) is as follows : " The President may assign to himself any 
subject or function not assigned to any Minister under the provisions of 
paragraph (1) of this Article or the provisions of paragraph (1) of Article 45, 
and may for that purpose determine the number of Ministries to be in his 
charge, and accordingly, any reference in the Constitution or any written law 
to the Minister to whom such subject or function is assigned, shall be read and 
construed as a reference to the President." 

As we have noted above, the President cannot be made answerable to Par- 
liament regarding the way in which he manages functions in his charge as a 
Minister. This conclusion is drawn mainly from the following arguments : 
(1) According to Article 42 the President is responsible but not in addition 
answerable to Parliament, whereas the rest of the Cabinet of Ministers according 
to Article 43 (1) are responsible and answerable to Parliament ; (2) Although 
it may be possible to raise a question in Parliament as regards a Ministry in 
the charge of the President, which may he answered by his Deputy Minister, 
Standing Order 78 provides a valuable safeguard to the President : " The 
conduct of the President, or Acting President, Members of Parliament, judges 
or other persons engaged in the administration of justice shall not be raised 
except upon a substantive notion," which means in effect that the only way of 
censuring the President is to impeach him. 

As the President can appoint Cabinet Ministers, so too can he remove any 
Cabinet Minister, without consulting the Prime Minister at all. In the light 
of the power of the President to appoint, reshuffle and remove Cabinet Ministers, . 

we may now look at article 48. 

" 45 (1). The Cabinet of Ministers functioning immediately prior to the 
dissolution of Parliament shall notwithstanding such dissolution continue to 
function and shall cease to function upon the conclusion of the General Election, 
and accordingly, the Prime Minister, Ministers of the Cabinet of Ministers, 

38. A. B. Keith, The British Cabinet System 1830-1938, p. 31. 



other Ministers and Deputy Ministers shall continue to function unless they 
cease to hold office as provided in paragraph (a) or (b) of Article 47" [i.e. 
by rzlnoval or by  resignation^.^^ 

'& 48 (2). Notwithstanding the death, removal from office or resignation of 
the Prime M~nister, during the period intervening between the dissolution of 
Parliament and the conclusion of the General Election, the Cabinet of Ministers 
shall continue to function with the other Ministers of the Cabinet as its members 
until the conclusion of the General Election. The President may appoint one 
such Minister to exercise, perform and discharge, or may himself exercise, 
perforrn and discliarge the poluers, duties and functions of the Prime Minister. 
If there is no SUCIZ other Minister the President shall himself exercise perform 
or discizarge the powers, dufies and functions of the Cabinet of Ministers until 
the conclusion of the General Election". (emphasis added). 

" 48 (3). On the death , removal from office or resignation, during the period 
intervening between the dissolution of Parliament and the conclusion of the 
Genera; Election, of a Minister of the Cabinet of Ministers or any other Minister, 
the Presidelit may appoint any other lMinister to be the Minister in charge of 
such Ministry or to exercise, perform and discharge the powers, duties and 
functions of such Minister or may himself take charge of such Ministry or 
exercise, perform and discharge such powers, ditties, and functions". (emphasis 
added). 

Paragraphs (I), (2) and (3) of Article 48 together permit a President who is 
so minded to remove the Prime Minister and all other Ministers of the Cabinet, 
take over all Ministries and the office of Prime Minister. If this is done, 
there will be a one member '"resident-Prime Minister-Cabinet System" during 
the short period intervening between the dissolution of Parliament and the 
conclusion of the General Election. The immensity of the power that the 
President can wield at a time like this shows how in extreme situations a Parlia- 
mentary system of Government can become so illusory under the Second 
Republican Constitution. 

6. Cabinet of Ministers and the Bead of the State 

The general rule under the Independence Constitution of Ceylon and the 
First Republican Constitution of Sri Lanka (1972) was that the Head of the 
State exercised his powers and functions on the advice of the Prime Minister 
or any Minister who had been legally authorised to advise the Head of the 
-- 
39. As at 26th November 1985 there are 27 Cabinet Ministers (excluding the President), 

4 Ministers not in the Cabinet, 24 District Ministers and 36 Deputy Ministers (who 
are not at the same time Ministers). Thus 91 M. P. s out of a total of 168 will continue 
to function in their executive capacity notwithstanding a dissolution of Parliament. 
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State. Thus, except in the situations where the Head of the State had a dis- 
cretion, the actual decision making was done in the Cabinet. The lndependellce 
Constitution ensured the compliance with this rule through the incorporation 
of British conventions in that Constitution merely by reference. 

When the 1972 Constitution was drafted scrupulous care was taken to ensure 
that the Head of the State, the President, would not enjoy powers which he 
might use to pose a threat to the prominence of the Cabinet. Thus, Section 
27 (1) expressly required the President to act on Prime Ministerial or Ministerial 
advice, " except as otherwise provided by the Constitution." In the chapter 
entitled "Public Security", Section 134 (2) provided specifically that "upon 
the Prime Minister advising the ?resident of the existence or the imminence 
of a state of public emergency the President shall act on the advice of the Prime 
Minister in all matters legally required or authorised to be done by the President 
in relation to a state of emergency". (This provision was made to prevent 
a repetition of the assumption of extensive powers by the Governor-General 
during the 1958 emergency, allegedly without Prime Ministerial advice). The 
statement of government policy, or the Speech from the Throne as it was known 
before 1972, was to be presented in the Legislature by the Pri~ne Minister and 
not by the Head of the State as before 1972. The Royal Assent to Bills of 
Parliament, as the formal act of bringing Bills into the statute book was 
abandoned, and the 1972 Constitution by section 48 ( I )  provided that a Bill 
became law when the Speaker endorsed a certificate upon it that it was duly 
passed by the National State Assembly. Section 26 (2) (c) provided that :he 
President could be removed by the Prime Minister on the ground " that the 
President is incapable of performing the functions of his office by reason of 
mental or pl~ysical infirmity". He could also be removed by a resolution of 
no confidence passed in the National State Assembly. 

Under the Second Republican Constitution, as we have already seen, the 
President of the Republic is the Head of the Cabinet. The President, there- 
fore, maintains two distinct types of relationship with the Cabinet. First, 
his relationship with the Cabinet of Ministers in the capacity of the I-Iead of 
the Cabinet (corresponding to that between the Prime Minister and the Cabinet 
of Ministers under the pre-1978 system) ; and, secondly, his relationship with 
the Cabinet of Ministers in the capacity of a constitutional Head (corresponding 
to that between the Queen or the Governor-General and the Cabinet of Ministers 
under the Westminister model). 

The powers that the President today exercises as the Head of the Cabinet 
have already been discussed under sub-heading 5 above. Let us now look at 
his relationship qua President with the Cabinet of Ministers. First the President 
is not bound to act on Prime Ministerial or Ministerial advice. Even where 
the Constitution enables Ministerial advice to be offered, such as in respect 



of the grant of pardon by the President, the acceptance of such advice has 
been left to the discretion of the President : Secondly the President is, as before 
1978, detached from the law-making process, for a Bill becomes law 
when the Speaker endorses a certificate on it that it has been duly passed by 
Parliament. The President does, however, play a significant part in the 
legislative process, in that (a) he presides over Cabinet meetings where the 
majority of important B~lls are presented, d~scussed and approved for submission 
to Parliament ; (b) he has a right of audience in Parliament.40 Zeversing 
the practice of the Prime Minister making the Statement of Government 
Policy started under the 1972 Constitution, Article 33 (4) empowers the President 
to make such statement at the commencement of each session of Parliament. 
Article 33 (b) enables the President to preside at ceremonial sittings of Parlra- 
merit ;" (c)  Bills which need tile approval of the House with a two-thirds 
cpecial majority and of the leople at a Referendum become law upon their 
beiiig slgned by the President ; 42 (a') an ordinary Bill rejected by Parliament 
may be referred to rhe Yeople by the President for approval at a Referendum. 
If passed such a Bill becomes law upon the giving of the requisite certificate 
by the  resident.^^ 

The most significant power the President has over the Cabinet of Ministers- 
that of dissolution -will be discussed under the next sub-heading. 

'I. Parliament and the Cabinet of Ministers 
In a typical Westminster model system of Government, the justification for 

the vesting of executive power in the Cabinet is solely derived from the fact 
that the nlenlbers of the Cabinet are drawn from the legislature. Both the 
Independence Constitution and the First Republican Constitution, as we have 
already seen, made provision in recognition of this principle. The present 
Constitution requires all Cabinet h4inisters to be appointed from among 
Members of Parliament, with the notable exception that the President who is 
the Head of the Cabinet of Ministers is himself not a Member of Parliament. 
To rephrase an oft-cited quotation to suit the Sri Lankan situation, " with 
a majority in Parliament all things are possible, without it nothing is safe". 
In other words the contilluance of the Cabinet dcpends on the confidence it 
receives from Parliament or if Parliament is bicameral, from its representative 
assembly. 

40. The Constitution of the Denloccatic Socialist Republic of Sri Lanka (1978), Article 
32 (3). 

41. This group of provisions clearly indicates how powers which belonged to the Prime 
Minister and those which belonged to the President under the 1972 Constitution are 
vested today in the President alone. 

42. The Constitution of the Denlocratic Socialist Republic of Sri Lanka (1978). Article 
80 (2). 

43. Ibid., Article 85. See for a detailed account M. J. A. Cooray, "The Referendum and 
its Place in the Constitutional Set up of Sri Lanka," Mooter, the Journal of the 
Moot Society of the Sri Lanka Law College, (1985)Vol. I, pp. 39-51. 



With tile wolution of the politichl party system, confidence in the represen- 
!aii?e Icgihiature ilas come to naean confidence in a party or a coalition of 
parties. Tll.is means that there is an opprs.:itioi~ ro bc reckol-ied with 
l n  opposition aspiring to be the next government. If the goverfiment loses its 
nlajority in the rcprestntatilx legislature, then either it must make way for an 
alternative gotsrnmerat or face a general election. 

Boll1 in Eng!and and under eke tndeper~dence Constrrution of tCey1c.n tl;e 
yuec,tion of co~l l ide~~ce in tkLc F%case was regulated by conventions. The Fiise 
Republican Constltut~on Mas niuch more explicit. /~r,lticle 98: uI,icJl prov~deci 
that the Cabinet ol‘ Minlstei-s shall srantl dissolved on the death or the resigna- 
ttun of the i'rt .rle Minifter, was follosxrd by provi5isns to this effect : 

"' 99. The d'rimc Minister shall be deemed to have resigned- 

( 1 1  At the conclusion of a General Election ; or 

(2)  Vf t!-re National Stitte Assembly rejects the a4pprap~iation Rill or 
the National State Assembly passec a vote of no confidence in tke 
Govenlment or the National Staic Assembly rejects :he Statement 
of Government Policy at any session other than the  firs^ sesslon cd' 
the National S~ate AssemnbIy  an^ the Prime Minister does not 
\+ithin forty-eight hours of such rejection of the Appropriation 
Bill or of such passage of a vote s f  no-confidence in the Govern- 
ment or of such rejection of the Statement of Goverr?n~er;t Policy 
advise the President to dissolve the Xatiorzl State Assembly, upon 
such forty-eight hours having elapsed". 

' 1 ( If the National State Assembly rejects the Statement of Govrsnz- 
ment I'olicy at its frst session gnd the P r h e  ?iIini:ites- within forty-cigi:t 
hours of such rzjectjon advises the hesident to d.issolve the National Statc 
Assembly, the President rnay riotwithstandjng such advice ciecide not to dissolve 
the N-ational State Assembly. L'pon the President so deciding, the Prime 
&Minister sh.al1 be decrt~ed to have resigned. 

(2) If thc National State Assembly rejjecis the Stale~nent of Government 
Policy at its first session a i ~ d  the Pnnre hqinister does not within forty-ei&t 
hours of sucla rejection advise the President t c  4issoIve the National State 
Assernbly, the Prime Minister shall b:: deemed to have resigned upon such 
forty-eight hours having elapsed". 

These provisions draw a distinction beaween two sjications. The first is 
where the government is defeated at the presentation of its first Stateinent of 
Government Policy. Jere  the President Is not bnrrr:d to accept Primp 



Ministerial advice to dissolve Par!iament. If the Presideat rejects sucl~ advice 
thcre will only be a dissolr~tion of the Cabinet of Ministers. The secor~d 
sltu2tron 1s w1lc;c the gover~ln?ert 15 o'cfezted (a) at the presentation of the 
seco~ld or any later Statemcn~ of Government P~l icy,  (b) at the pas51ng of {he 
Appropriation %dl, or (c)  on the passapc of a tote cf no-conEdence. Here 
~f tlie President I; advised u~th ln  45 hours by the Prime Mmister ro dlssolve 
Parl~ai~ient, the Piesldenr must act on such advice. These proii!slons seem to 
have excluded the poss~b~llty of restoring the confidence of the Hcuse, lmme- 
dtatcly following a major defeat for the government vdhich migllt bell have 
been occasio~ed by a snap-votcc.44 

That the Pr~me Minister presides over a Cab~net "composed of Mi~lstei-s 
eve1 whose appolntrnent and rcmcv:ll he has at least a s~lbstant~al measure 
of co i~ t ro l "~~  IS lmplic~tly recog~~ised by these elaborate provlsloils. 

The Second Republican Constitution, however, is founded on a different 
premise : that an elected President invested with executive power shall have a 
srthsta~ltial measure of control over ilte Cabcet of Ministers and Fal-lian~ent. 
In this light it is not difficult to understand Article 70 (1) or  the Constitution: 
" 'Fhc President may, frorn time to tiine, by ProcI~n~ation summoe, yrorogue 
and clissolve Parliame~lt". There are four excepliocs to this : 

( I )  When a General Eiection has bzen held consequent upon a dissolution 
of Parliament by the President (as distinguished from a dissolution by 
operation ef law, namely after the expiry of Parliament's six year tcrm 
of ofice), tlie Pres~dcnt shall not ~hereafier dissolve Parl iamcnt unt~l tlie 
expiration, of a period of orie year from the date of such General Election, 
unless Parliament by resolu.tion requests the President to dissoive Par- 
iiameui. 

(2) The President shall not dissolve Parliament on the rejection of the 
Statement of Government Policy at the commencement of the first 
session of Parliament after a General Electian. 

. -- - - -- . 

44. However, the Minister of Constilutional Affairs in the Constituent Asscmbly said: 
" Apart frorn the first occasion [i.e., defeat at the presentation of the "irst Staienlcnt 
of Government Policy], because I think the first occasion is tco seriovs, on all other 
occasions the Prime Minister can follow what the Prime Minister is best advised to do. 
One of the procedu.rss would be : ' Though I was defeated by a snap vote on that 
occasion, i in fact command a majority in the House.' It has been done in various 
placss. But generally, in minor matters z.nd not things like that, thcy move a Vote. 
of Confidence in the Government and pass it and carry on with their business. A11 
sorts of devices are available. None of them is shut out". (Constirr!enf Assefi-qbly 
Debates, Columns 2790-2791). 

45. S. A. De Sinith, The New Comnzonwealth nnd its &bnstirurfo?rs (1904), p. 77. , . 



(3) The President's power of dissolution has been restricted in order to 
permit the undisturbed operation of the power of Parliament to remove 
the President from his office- 

(4) Where the President has not dissoIved Parliament consequent upon the 
rejection by Parliament of the Appropriation Bill, the President shall 
discolve Parliament if Parliament rejects the nest Appropriation Bil!. 

The above provisions dealing with the President's power to dissolve Parlia- 
ment and tile limitations placed on that power are designed more to balance 
the interests of the Parliament and the President than to reflcct the working 
of the Zabinet system as under a Westminster model constitution. 

As regards dissolution of the Cabinet we have already seen that on the 
Prime Minister ceasing to hold office by removal, resignation or otherwise the 
Cabrnet stancis dissolved." S~lnilarly, as provided in Article 49 (3, if Parlja- 
ment rejects the Statement of Government Policy or the Appropriaticn Bill or 
passes a vote of no-confidence in the Government, the Cabinet of Idinisters 
shall stand dissolved. In the instances referred to in this Article n e  witness 
how the legislature may terminate the term of office of the Cabinet of Ministers. 

8. The Cabinel and the Administration 
One of the distinctive features of a Parliamentary democracy is that the 

administrative structure has at its head the Cabinet of Ministers. Policy 
formulated by the Cabinet is implemented by the administrative service. To 
that extent the Cabinet has an interest in the composition of the administrative 
service, to ensure that it is loyal to the Government. On the other hand 
adequate provision is needed to make the administrative senlice non-partisan 
and efficient. 

The lndependei~ce Constitution estabIisIled a Public Service Ccmmission, 
in which was vested the appointment, transfer. dismissal and disciplinary 
control of public servants, consisting of three persons, one at least of whom 
had not heln public or judiciaI ofice during the period of five years in?mediarely 
preceding his appointment. Senators and Members of Parliament were not 
eligible to be members of the Commission. :ts members were appointed for a 
tern of five years and were eligible for reappointment. Their salaries were 
charged on the Consolidated Fund. Any member could be removed by the 
Governor-General for cause assigned. I t  was an offence to interf~re with 
the ~omnmission.~' 
.- - - - . - -.-.- 
46, T1.l~ Constitution of the Democratic Socialist RepubIic of Sri Lank-a !1978), Artlcla 

49 (1). 
47. Chapter V'il of the Ceylon (Constitution) Order in Council 1946, as amended in 1947, 

deals with the Public Service Commission, 
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c?r;init;l,:.nccti h:, polilicians, ti;,: eyectt ive :vc.uld really be disgruntled about 
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L A *~i.,.~ i i , , , ! ~ :  ~ ~ n l e s ~  "li?~ rc;;itlocs beix~scn :he Cabi~lc-t 
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t lrc Fiw! I<~j~~ablic,in C~~ i~s i ; i i i t i i i ~~  i l~irod~ci '~i  i::~ changes rcqnireil lii 

c e n x ) l ! d ~ i ~ .  ?tie positiljrr oi' the Cabinet of hiijnisters i n  relatio!) to ihe public 
scrt.icr. Sccliori ' 06  (2 i  p;-ovi~iccl fiiai "sahject to rhc provisioils uf the cons- 
[ i e  :!:L,~.,I:. . , :, . i i~e Ca!>ii-tct i)i' 3i i~is icrs ~:l?.;iil E-iii~c !hs yrov~er of appoinmxcnf, transfer. - .  . . 
tl;aiiii:s;il 2r:d discip!i!lzs\ c!rtrr,ji 0; :I!! srnzc iltficsr-. . Ir, keepittg wit11 t[?is 

- . +  
kA,v i:j-,.iL;jIlg ~ ~ ~ r 2 f i q , ! 2  st.:-.> ..;,L <...,;;: . . < a  ..,-. ..: ,XQvit .~ry Boar(! and :r State Scrvicrs 

I )i.;cip! in:; i>. fSo;:ri: wc 1.e ay;~<)inird. ?'he hifviaory Soard snc! the Disdptin:i~-y 
:3o;artL \x.i.re sepnr2lcl;; cons:iiuteri- ::i:cf en& ccr:G..;ted of three liersons.4" 

L?;-~.L?F'L wi:r~~ 1 3 ~  Constitution provirizd otherwise, appointments io posts 01' 

Heads of Dcpartinenlc a114 to any  odh.er prescrikd posts \rere to be made 
t l i ~  C;:bi?l~t oi' !v4i:,isicrs o n b  i l n  fhc i-ecommmdalion o f  lt!e relevant Mitlistrr 
who i lr tw-ii was requirci! r c t  consal!l tiie Advisory J30ard'~'. / Ippointrne~~l~ 
llot falli~~g within the ahovc category anci v.;hicll may be ?,rescribed by !]he 

Cabinet of Mini5ter-c could be ,made ardy after reseivjng the recornmcnclatio~~ 
of the i\~ivis~?i.jf Bo:;rri lhr:.,rlgl~ 1332 rclevfi~.~t ~in is ter . "  

Sin7ii;ii.i?, i:~:: Cabinet of ?d.llnisters collld exercise i t s  polvcr oL' tiismissal 
f i ~ ~ c l  cii:;c:ij?lir~itiy co:llrx)! of state ofYicers only after rcc,eivir.g througll the 
t-cleiia~j~ Ministci. i i-I. recor;\rneric.iat ion of the Disciplinary i 30ard~~.  'The .po\ver 
,,f 1 r-;iiis['cr was gi\.r.!~ io i i ! ~  Cwl\iric$ of' h-linister$.""" 

r .  I ~ ~ E S C  ~:~rov i l j i~~ l j .  .~:~~sLLI.cc\ I hitt i l l  s c ~ e c t  of appoinrnlenr, fransrer, ciismissai 
car ciisciplin:try control of state oWiccrs. the Cabinet of Ministers was giver, 
,i.n.\mc?isc I?C\\"ers. 

. -. ^ _  . .-.I-_ . -. . .-_ . ....- _ .---I 
. ,  Si;e A,. Joyo!~atnni?z Wi!son* '' The lPtrblic ,%rvicc Commission and hliilinisterjal Respon- 

sibility : Ti1e C'::y!.?iuaz E:s;xri,alce ". Plihiic ,Itlmirisfratic;n Vnt. 46 (1968:), pp. 81-93: 
'in f~!ct Sir W. 1 vor .i~i>:?i,igi; i?irnself !?zr! noted i t )  his The Co~uriturioa of Ceyb~j 
(i?. L 1 1 )  :hat. " i i ! ~  experiment of' handinp over the C O ~ ~ T O ~  of thc public service to 
' tj1r.c~ hashaiw ' wili !ilereftrre k. ivrttchcd with some trepidation". 

4.9" Sections 1 i 1 ;irt.ti ! 1 2  oftfle i:nrlitituljait oESri h n k n  1972. 
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SFSCT~(~P 105 ( 5 )  conlpleted the virtual politicisation of the control off he public 
~ervice : " No institritinri ad~~inister jng justice shall h a ~ e  ikc power cir j:~ris- 
cii,,t icl;r tr: inqiiil-e iirio pronc\!;nce upon c?r in, ally ma:iner call in qurstiun ail? 
recommriidation order or decision of' rhe Cakinet ilt' Mli:istcr~. a Minister. 
:h? 5::31 * S.l-,-j<.:, ,A.cii:i.;cpr-)- Rc;ar~!. ti;: Stage 5;;rrviccs I>;sc;;>:inar!; f jo~!.tI. 01.- a 
state officer, regarding any matter collcer~lin~ aypt?intr;~eiiis. ti-ijr:sftl-s, 
c!is~nis>al< oi- c!isciplii..ary matters nf state aEcers7. 

The Second RrpubIican C~ is i i ea~ t i cn  of Sri l anka  contains a:l z!~i;ilg1111 

o f  thc pr(>viinns: contrri:!ci'r i n  !l:e ia.3 ~reviaa;: Constitufit:;1:5, II; regard t11.c 
. . puuhlic zer.;ic?. :'ir;i.-lr: 5' ( i ) pr i j r  itizj sub.js::t -;a pro-vrclons of the 

C]'.'.i1stitulior3. ihi: ~ ~ p ~ b n t ~ ~ l r ' l l ~ ,  T ~ B I ~ S ~ C ' T ~  dismi:;s:11 and ciiss!l?!i:~arv cni:!so; ef  
. . 

l?uh:ic: oflice:-t is vestec! in :.he Cl?bi!-ret of ?&;lstcrs. Paragr-ap!~~ (1). (2) >:!id 
( 3 )  4::' :4!-r:cEc 5";rogct:lrr j?rescrib.;: r,I.'a: ti:.,e (:&ifi<l of 54ii::sfz1-s :?la:; iicicgatc 

. . 
ti, I':~bli!: s;.r\-ic:: Ci>;nr:lis.iio;l ti-:~se poecrs, c~i:~zp;l;ig ;!; !.ei!322t (1.r jJea..is 
nt' Drparisncnts. i f  the Cabinet oi' Minister5 de l r g tec t  ~ h c  power c:f rranskl- 
in respect or any specified cstzporir.+ of p:!biic oficcrs to any Minisicr, tl;c;: 
the Public Service Com~j?is~i(:i: sha1.l not g:icrcjrz cut!? !xo~t-i-r in respect oi's:~c!t 
catsgories 01'  a%"iccr.s. 

;B; :i:c ti ireciiotl c) i '  t h e  Cabi!icr (;i' ?v$ifiistej-s a Comm.i:iee (.>f ibc J*uhiic 
Service Coii~rnission may be hnned, and ~ I I  rcspect oi'tli:: ~ : - i f g o i i c s  nF c?liice~-s 

. . 
si9i"cilied ijl rl~:it clirectlon the Public Ser~:icz Cojl1ii1:~si~li 5l;;ili cease to 

. .. cvscise it,s powers of appoinlrn.e:~t, transfer, dismissal art<! ciiscii>!rnary coctl-01.'" 
'I'lre Comtnission or a Co~llmittee thereof, sub-ject to conditions prescribecl 1 . r~  
the Cabinet of %linisters: may delegate its pay-ers to a public ofr i~er.~" hri 

oficcr aggrieved by any order nladc by suc:h a. puhiic of iei .  may appeal to the 
CI:)nlmj,:ion or :I Cojqmitt.ee t11erec.f 3s t i le  rase 1?1::\: 5c." 

The Cabinet of Ministers has the power to alter vary or rcsciad ([I,) n!i> 
appointment, c:)i-der of transfer or dismissal or any other order relatirifi to a 
discipljnary matter made on appeal or otherwise. Is; the Coti-itaission 01- a 
C.?omlnittee thereof; (b) any order of trz~isfer made lry a .Minister ; 2nd (c) any 
appointment made by a public oflice; to wiii>ii:. the Co:nrnission or any  
Goinmittee thereof has delegated its powers under Article 58 (11.'~ 

A s  under the 1972 Constitutior!. today the Cabinet of  Mini.1~1-s h;:s 
the :lutl?oritg to provide Eror all iili3.ttcrs rclatil:g :o pi.;b!ic oii:crr-5, inc1uciij:g 
ibrninlation of :sclle?nes of rec~ui tm~i l t ,  codrs of candruct for ~?ul>lic ofYkcrs, 

-~ - . . . . . . . .. .. .- . -- - .. - -- . .. 

53. The Constitution of the Dcrnocr;:tic Sc\cia!ist Pc-public of Sri Lanka, ."rt.tlcjc 57. 
54. /hid., Article 58 ( I ) .  
5 5 .  %bid., Article 5812). 
56. Ihid., Article 59. 



prillciples to be followed in making promotions and transfers, and the procedure 
for the exercise a ~ d  delegation of the powers of appojntment, transfer, clisnlissal 
and disciplinary control of public  officer^.^' 

While the 1972 Constitution gave merely advisory functions to the two 
Boards, the present Constitution permits delegation of power to  the Zonlmi- 
ssican, subject to an appa l  to the Cabinet of Ministers. The device adopted 
today pennits a well-meaning Cabinet of Ministers to lee the Con7mission 
act indep:ndently and uninfluenced. However, the Second Republican 
Constitution does not go all the way to  restore the fully insulated system 
wh~ch operated in Sri Lanka before 1972. 

Tlle com~osition of the present Commission is more in line with the Inde- 
pendence Constitution in that the !372 device oftwo boards has been abandoned. 
'Today the Commission colisists of not less than five persons, who sltall not be 
members of Parliament, judicial officers or public officers. Each rnember 
is appointed for a period of five years and is eligible for- reappointment. His 
salary is charged on the Consolidated Fund and shall not be dinlinisllcd during 
his tern1 of ~fice.~"f is an ofTcnce to interfere with the C o n ~ ~ i ~ i s s i o n . ~ ~  
il'l~cse provisiolls are more or less consonant with the correspondiilg provisions 
in the two previous Consti:uticns. 

Arlicle 55 (5) provides as folIows : " Subject to the jurisdiction conferred 
on the Supreme Court under paragraph (1) of Article 126 no court or tribunal 
s11all have power or j~~risdiction to inquire into, pronounce upon or jn any 
manlier call in question, any order or decision of the Cabinet of Ministers, a 
Minister, the Public Service Conx~~ission, a Committee of tile Public Service 
Commission or of a public officer, in regzrd to  any matter concerning 'tlle 
appointment, transfer, dismissal or discipli~lary control of a public officer." 
The difference between tliis and the corresponding provision in the 1972 
Constitution is that the present provision perniits a judicial inquiry if a breach 
~f a fundanle~ltal right is i i l~ol\.ed. '~ 

Sir 1 ~ o r  3ennir;gs observed in his Tke Constifzrtion of ~ e ~ l o n ~ ~ "  that Ceylon 
had a systcnl of responsible go\cn:ment in which Ministers ]:ad no cor!trol 
over the p.lb!ic service. Tne Second Republican Constitution incorporates 

57. 1972 Con;titi~tion, sec. 106 (3) ; 1978 Constitution, Article 55(4). 
58. The 1978 Cons:ituiion, Ar.icle 56. 
59. /Bid., Ar.icle 60. . . 

60. S-e for  an uns~lcc~s:ful attempt to invoke the jurisdiction of thc Suprcn;cCourt in 
relation to ihe dismissal of a public ofiicer Etn~orr Percra v .  Minisfpr of h ~ b l i c  Adn7iriis- 
tratiat? a i d  Pliit~r(~lioi? l?~d/~tr ies,  S .  C. .4pl.n. No. 134184 ( 119851 1 Sri i. R. 285). 

60% at p. 121, 



provisions relating to the public service which remedy that ill of the past. 
'Tilese provisions, howsver, as noted above, do ilot precludc the possibility 
of ~:?zintai~?ii\g a priblic servicc insulated froin pslitical interference : for thc 
new Coi~stitation entrusts such responsibility io the Pnblic Service Commission, 
,.::.; n,llc.l .! it . cnn d i sc i - i a r~  quite indepcndcntly. 

9. The C~birtet azd the JuJicial Service6' 

The Independence Constitution contained carefully drafted provisions to 
sareeguuard the i~idepelldence of the judiciary. ExccptJng the Judges of thc 
Supreme Coilrt (w!lo were to be appointed by the Governor-General and 
removable by hiiil 01% an Aidress of 12arlia~nent), all judicial o%c.-rs camc 
within the purview of tile Judicial Service C~lnmissioa. This commission, 
tbi the indcpendeilce of v~llic;~ adcquate co~stituiional provision liad been 
in:ldc, !lad the power of a-ppoi~t i i~e~t ,  transfer, dismissal and disciplinary 
control of jr~dicial o f i ~e rs .~ '  

The First Rep:~blican Constitu.iion of 1972, however, did not secure st~ch a 
great ineasure of indepzndence to the judiciary. W!iile the provisio~ls relating 
to tIi.2 judges of supx-icr courts \;\.{ere comparable to the corresponding pro- 

. . . . .  
Vi.;l<);1: I:? i!:e i:i.c1.:s:nd.::ic. C~: i s t i~ i~~ io r? ,  ike prvvisinns relating to tlie minor 
jluditi;l:-y j3rc:i:ntc:i n com~letely direrent picture. 

In place of the Judicial Service Colnmission as under thc lndependcnce 
Constitution, a Judicial Services Advisory Boarc! anci a Judicial Services 
Disciplinary Board were set up. While the 3isciplinary Board consisted 
of three Judges of the Suprem.e Court, the Advisory Board ]lave among its 
five members two who were not required to be judicial oficers at Jn 
fa.(;: oiic of the membcrs so appointed ha~pened to be the Secretary of tJ?c 
Ministry of Justice. 

Appointments to the minor judiciary were made by the Cabinet of Ministers 
on tlie advice of the Advisory Board, which advice however could be rejected". 
Transfers were efPected by the Advisory Board, bilt an aggrieved judicial oficcr 
could appeal froin such decision to ihe ~ in is tcr . "  Power in respect of 
disciplinary matters was left to tlie Disciplinary ~ o a r d ~ f  T l ~ e  Disciplinary 

61 . See generally on this topic my J/idicial .Role L'~?der the Constitritionf' of Ce)~lon/Sri 
Lcrrrkn, (Lake FIousc Tnvestments. 1982) .  pp. 69-70, 231-236,  275-281 : .Indiciary in a 
Democsal.ic System of Govern~~~ent;, Some Aspects ef :he Sri I-z~-&an Expc~.icnce"~ 
T.c?vos. Vol. 23. No. 2, pp. 82-105 ; The Supreme Court in the 1-egzl System of S1.i 
1.ankan, Univei.sit,v of Co!or77Bo Rc~:iciv ( 1 9 8 5 )  Vol 1 No. 4, pp. 84-97. 

62. Sce Section 52 to 56 of the Tndepen.de11ce Constitution. 
63. See the Constitution of Sri Lanka (1972) seciiolls 125 and 127. 
44. [hid.> sec. 126. 
G5. Ihicl., sec. 130. 
66. Ihici., sec. 127. 



B x r d  could rtrnnove any nsinor judicial officer, but so could tlie National 
Scale /4s~e;i i !>l~~,~' Fowevel-, tlie legislarure could remove a iudicial officer 
only ~t'charges ag:~list him nere found to be true by the Discip!inay Board.6g 

'i'h1.1~ clncicr. the 1972 Constitution although the Cabinet of Mi!:isters did not 
u ,~ joy  a ir1:nsurct of control over the judiciary comparable to its control over 
the state service? it enjoyed ccrtain regulatory powers over the judiciary- 
1m\vus td:?icl: the Iridep,cndenri: Ccnstitution of Ceylo:l did not cocfer cn fl;e 
executive l>rancll of governrnei;i. 

The Sccond Republican Cons~itution bluntly ref~~uses to recogni:~ the 
nezd for s ~ ~ c h  Cabinet or Parliarilentaq- colllrol ct;el- tkc judiciary. 7'12.e 

. . 
~x;l~ii:l. ici~t or  the two Bo:.rids is a b a n t o ~ c d  and in their p1r.cc the Jud!c!al 
Servicc Co::unission has b ~ e n  ~.einslated." Evcn as regards the scpcl-ior 
c3nrts I ~ I : ~ L '  is inore sal~1tal-y provision. Such a jt:diciaf oRctr cnt!lil be 
rz.z,lov:d only if c1:arg.c~ against hisil are proved ; hr;i&e\-er, the  fc.rtm prc;vic!ed 

-, 
for inve.;ligation is unforlunately on;? a Select ,Cornmillee of Per1i~nnr:t."' 

The imsition today rlien is that the Cabinet of Ministers ria3 withd~awn 
fro21 the sphere of judicial activity so that administrztio~t of justice  nay not 
otli;: b:: iillpartial but will a1.o ilppear to be so. 

ti). Ca3:net Gavernan~etlb in Sri Lanka : Today and T ~ m r ; ~ ~ o w  

.line Msi.ilinery of Governn.,ent Coxilmittee, 1918r7' ga:alrc an zuthoritative 
siatc,ile.!t of she funclloi:~ of !he Cabinet in the United Kingdcm. They 
co,n;,:isc (a) the final deierrninarion of the policy to be submitted tc, Parliament: 
( h )  !h!: s1~p:.cill%3rltrol of' li?c natiofial ex2~ut . i~e ia accordallce 1Vr:itil ;he policy 
presci-lb;d b j  Parliame~~i. : and (c) the continuous co-ordination and delimi- 
tation of the authori~ies of t l x  several deparrmc.its of state. I n  ot1,er words. 
iiie C~ibinel has the first word as well as t l ~ c  Iast word in the governance of 
(lie co~n t r y  ; it lnaltes the major policy decisions. sees them tl~rough Parliament, 
a!?d co-ordinates the work of various government departrnel~rs and state 
agcilcies t o  ensure that the activities of government Iiave a measure o r  unity. 

'Tile Cabinet wl.lic11 provides the central h r e a u  which steers al:d guides 11;c 
mech.al~ism of government is in effect the focal point of power in a Parliamen- 
tary tie;nr>cracy. In a pure presidential system or an authoritarian systc~:? 
tilis role is usuaily played by an individual leader perhaps riding 1iigl1 on a 
singie party system. 

67. !!)ill., secs. 137, 128, and 129. 
68. [bid., scc. 129. 
6 l'hc Co.lstitution of the Democratic Socjalist Republic of Sri Lanka, Article 112. 
'10. !hid.. Aiticle 107. See my article ".iu!:licia~y in a Dcr?~ocratic System nT Govcrnmc11t: 

Somc Asi>cc:s of ihc Sri Lankan Expericncc", Logos, Vol. 23, No. 2, at pp. 88-93. 
.71. Cnmd, 1)!30, at p, 5 cited in A. B: Kcith, The Rritish Cnbirter Sy~fem (2nd cd. 15J521, 

9. 85.. 



Underkhe First Republican Constitution, as much as under the Independence 
Constitution, the Cabinet system operated as it does in Britain, i l l  thc tru: 
Parliamentary tradition. in the backdrop of a n~nI?i party system. 7'ke Flrsr 
Republican Consiitution, \$ihich &:is seen as an attempt at severing ali hi;> 
viial~ the past,7' merely succeeded in prc?dncing a re5ned versioil of the :ypicaI 
Vv'cstminster mo.r_!cl." 

'rile extent and the manner in v:.-hich the introduction of an executive 
President affected Cabinet Souernme~~t  in Sri Lanka has been the recurrent 
~hemc of thix srticie. In tPz light of our discussion the following propositions 
inay bc ;;;,ade about the future of Cabinet Gmerrm-~ent ir7 Sri Lankn. 

( 1 )  Tile Preside:-i"br3j' Sri Lanlca, whn is directly eIectzci by the peopie, is the 
W a d  of t ltd Cabinet, the 3Tead of the Executive acd the Head of the State. 
The Cabinet and the Cei:tral Gouernii~ent therefore revolve around !~im, and 
not aranr;i! tj.Lz I':-li??i: 3TIillslcr e-l:,c> con:iijands a maji>rjty ~f .stii<:s in Ifar- 
jliime11.t. 

(2) As thc Head of the Cahlnet. Iie czn influence policy rnak~ilg and the 
ilait~atioi~ of !egi~lat~cn. If any legic!itive measure {not involving Consti- 
"b t~onal  a ~ n n d r n e r ~ t )  ;\ rejected in I5rliament. the President can have it 
rcferrcd to the proplt: by Rekrendacr. If pawed 11 becomes an "Act of 
~~trl!:~mcnt".*' 

(3) If a Bill re.jected in P~-?rliamttnt is submitted for zpproval cf the peop!e 
at n Referer~dum a j>opu?sr parliament v:ill come into being momentarily: 
illereby posing a tllrcat to the concept of the legislative supremacy of Parliament. 
If one could call it (possibly inaccurately) a '"substitute Parliament '' thcrc, is 
rlo constitutional provision for a comparable " substitute President". 

(4) As the Head of the State, theyresident makes all the important appoint- 
ments, -ministerial or otherwise. These are made solely in his discretion. He 
is not. answerable to Parliament, or in Courts of Lam7>regardinp the exercise 
of sucil power. 

. ... - . - , . . . . . . -. -- -- -- -. . .. .. . . -. . - .. - . . . - -. -- ... -- -- - . -. -. . . .. 

72, As the Minisier of Constiiutional AfYaaira was reported as saying : " This is not a ntatter 
of tinkerjng with soxllz Constitution. Nor is i t  a matter of constructing a ncv: 
supen,iruciure on  an  existing foiindailort. We are engaged in laying down a ncw 
founciation for a new building \~ i i ich [he people of this country will occupy." See the 
Sri Loilka Press C D Z I ~ L . ~ ~  Bill L)eci.~ioiz, Deri.vions o f  rlrr Co?~stitr~tionui Corrrr q/' SriLnnltn, 
Vol. 1 (1973): p. 5. 

73. As Di. W. Dahanayake. M.P., a forn-:i:r Prime Minidcr rcmar!,:.cil. "the systcm w$ici: 
tbc f-ion. Minister proposes to i::?roduce is the sarne existing onc. Ff we call i r .  t l ~  
'Wzitminstcr Mcdel' what t l ~c  Minibier piznr; to do i s  mere?? r-cdecomtz it". Comli- 
tcic,i:r A . T . F P N I ~ ~ ~  : C)fficinl Report, Colun~n. 3671. 

74" Sce t l~e Constitution of the De~nocratic Socialist Republic of Sri Lar:kxt ;-aragrayh5 
(2) and (3) of Article SO. 

75. Sce on T'residential i~nrnunity iMollikar(rc.lichi v. Sltirn Po.crrl;c~tl~y. hrtorncp-Gcncritl 
( 1985) 1 Sri L,. R. 73 ; ' ,Vi jn~la K~~~~znmtrnr~~rtga v. K. K .  . J q ~ k o 4 ~  und .I. K. Jf~;s?tr~urdrnu, 
S. (3. Election Petitions .4ppal No. 5/84 decided on 9.7.85 ((1985) 2 Sri L. H.. 124): 
iirrd order of I-i~sir Court of Colornbu No. 12(M/S3 givw on 3.9.85. 



( 5 )  rn a typical Westmi~:ster 1?1odel Conslitution the Prin1.e Mil>is!er or any 
Minister could be dismissed if that is the desire of a majority of menlbers of 
Parlia!ne:~t. jr? Sri Lan!;a toda!~ :ha Pzsident, \xi110 is .ill.. Nend cf :kc C:bil:ef 
c3il110: j3 i!.i:spiaced so easily. As pi-ovidcd in Ai-tick 38 (2) he can be rc;:~c-.,ed 
o,?ly if ((!) the Suk-rrcme Court fi:ids !?.at thc Preside!-it is perr:lancn:iy incapab!~ 
01'  c!i.;cliarging tlle fu;iciions of his cii'lce by reaso1-1 of mental or p!lysical 
infirmity or that the President has been guilty of (i) ir~tentionaI \iiolation 
of thr, Constitution, (ii) treason (iii) bribxy (iv) n~isconduct or corruption 
involving the abuse of the powers of his ofice, or (11) any ofTecce undcr any 
law, involving moral turpitude and (2) a rcsolstion to remove lirn is passetl 
by 11ot less than two-thirds of the wiiole number of Malibers (includi~lg those 
not prcscnt) voting in its favour. 

(6) tk'j~ile the ?i-esiJc-nt ci7.n make 0;- unmake Covcm:i~ents a!mcst at  \ \ r i l l  
( S ~ C  above u;;cier "2. Pc?:-jinl~~ent and the Cabiaei of PJlinistcrs"), the 
P1.csidc!?t is g i ~ e n  a liigh degree of stability in his ofice. Conslitutiona!ly 
Piirliarnent is wrali relxiively as the Presideiii is strong. The eledor-a1 sy~tc111 
itsclf is geared rov~ards making this balance a reality. The proportiozial 
representation systelil is very unlikely to produce a. government with a two- 

... 2 ,I,! cis li~;ljority in Pa;liali~ej?,t (wl~icll is the basic requii-ement also Tor consti- 
tutional a!i7c!idr:icnt). The Presidential election system ;rllows eve12 a ca~-,didste 
\\li~o does not obtain 3.11 absolulc majority lo bec~rne President. Once Prcsldcnt 
he is eil!itled io exercise a!! 1h.c !;oulers of that high ofice, \v/;lhout any 
"0ppo;iticnzil President" (to d:-avi an ana!ogy with the Opposition to the 
Government in Parliament). 

(7)  It i s  true that the President under the present Constitution of Sri tznka 
has etiormous power. However, it is a grave error 'to call li:c prescr:t sysicm 
a Presideniial system. It is at bect a Presidential-Tzrliamci~tzry systcln of 
Govcn~mcnt. A cornparison of the major feztures of tl.2 yrcseut Consti- 
tutional system of Sri Lanka viitll n typical Presidential sys!ein lurl! prove 
the point. The 1962 Const~tulron of Pakistan provides a gocd cxai~lp!. f o ~  
such co~~iparison.'~ 

Under the 1962 Constitution of Pakistan, the President (who is electccl by 
members of basic democracies ) can be removed from office for gross rnis- 
conduct or proved mental or physical incapacity, 011 a resolutjor: passcd v:i'th 
tlie support of three-quariers of .the members of the Assembly. If the rc-sc;i~i!iom 
rails to get the support of half the members its sponsors shdl ! ~ s e  tReir scats 
f'orthwith. In Sri Lanka charges against the President, as prescribecl in 1lle 
Constitution. must be proved and the resolution has to  be pssed with a two- 

_- _ _ ___ - 

76. See generally S. A: de Smith, Tile Neiv Comrilonwr?alth art( Its Coitlrtiir~fionr (1964). 
Chap. 6 ,  especially pp. 223-230. . . 
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thirds majority. No penalty attaches to  the sponsors if the resolution fails, 
except ihat the President may dissolve Parliament, sending home his supporters 
and oppoilents alike. 

In Pakistan the President has the po\xfer to witllhold assent to Bills, and 
thereby prevent them being put ii;Lo operation. No such veto power is 
given to the Sri Lankan counterpart. 

The President appoints and removes members of his Council of Ministers, 
who are not responsible to the Assembly. A Minister appointed from among 
the assemblymen loses his seat in the legislature. By contrast the Cabinet 
in Sri Lanka is essentially Parliamentarian. 

When the !egislalure is not in session the President may legislate by Ten~porary 
Ordinance. If an emergency is declared his ordaining powcr is beyond 
control by the Legislat~re. Oncz t!:c a i l~ua i  budget is passed it could be varied 
only with the approval of the President. None of these features is even 
remotely dlscernlble in our Zonstitution. 

President Ayub Khan's Constitution did not, however, make him a law giver 
unto himself. His legislative power was shared with the legislature and save 
in periods or emergency, laws made by him had to be ratified by the Assen~bly. 
A dissolution of the Assembly had to be followed by a free election, ajld 
the Assembly had to be surnmonect within ninety days of the dissolul.ion. 
Meetings of the legislature were guarailteed by the Constitution. 

The Pakistan Constitution. then, created a Presidential systenl wi i l~  built-in 
safeguards against the imposition of a Presidential dictatorship. T1.e S1-i 
Lankan Constitution, wllich does not clotlle the President with such extcnsivc 
powers, emphasises througi~out the Constitution the inlportance of Parliament. 

The President of Sri Lanka cannot set himself up as a rival legislature. It 
is true that the President has the power to make emergency regulations 
having the legal effect of overriding amending or suspending the operation of 
the provisio~ls of any law7? and that the confennent of such elllcrgency law 
making powers on the President by Parliament shall not be a contravention 
of the Constitutional provision that " Parliament shall not abdicate or in 
any manner alienate its legislative power, and shall not set up any a~it l~ority 
wit11 any legislative power".78 

The President, however, cannot exercise these enormous pourers indepen- 
dently of Parliament. Elaborate provision has been made in Chapter XVlI 
entitled '& Public Security " to ensure not only that the President cannot exercise 
. - . -. - - - - - - .. - - - -- - - - . - - - - 
77, The Constitution of the Democratic Socialist Republic of Sri Lanka, Article 155(2). 
78. Ibid., Article 76, Paragraphs (1) and (2). 



emergency pouei-h %$ithoul Far1ian:entzi-y conrrol. but also that Parhameni 
stself cannot resort to emergency pnv,ers for long perlods without the suppclrl 

r-.. of'a tao-ihlrdq ~17~1oritq In Pal !~pr- i~z~~t .  r f i u ~ ,  alr!:o::gh ti~,iir; ~ t n  ~~~~~~~~~~y 
the Preaade~~t Cali make laws, it is an ei'iecr hrllamertt nhrch leg~i;ltiiec ihro;.;r); 
!he imsctnarnental~t~ o f  the Prcwleiit. 

The other area where the President has a roIe in the Iegisiative process is 
that where the Referendum is involved. I t  is only a Bill which has k e n  
rejected by Parlament that the President may refer to the people for approval 
at a Weferendunl. Tkis llreans that the President canirot place k f ~ r e  rhc 
peop!e a draft law, which has not gone through all stages of law making in 
Parliament. with a view to enacting l t  if approval at the Referefldum I S  obtained. 
The bzst that ahc President can do i c  to solicit the "opinion " of the reople 
di~rougii lkferendum avhethcr a draf~ Rill which. say, Parliament refuses eicn 
to cntert.>in and which he places beyore the people for consideration is acceptable 
10 fl~elll. 

By tile ~ n e r ~  fact that such 3 draft Bill recelLe5 tile approla1 of the people 
,it a Refe'rrendurt~. it does 11ot become la\%. It nil1 merely persusde Parlra~1rnt 
to reconsrder it, stand and give i t  Parliarnentart approlal. T ~ L , .  alfhougl? 
the Presidefit may make indirect ase of the referendum to influence the t h~nk~ng  
tn IJarlinmcnt. 1;: arnnot uic i t  a: a direct challenge ?o Psrliarnent. /4..nd csen 
in situal~ons where the Presideilt ii1itiat.s a refercndwn, the people aiicl nor 
the Preqident nil1 dcterrnin? it:. outcome. 

The present Con~titution of Sri Lanka can be best described as a Parlia1nc~- 
tary tllemocracy with an executive President. meaning that the Parliament~ry 
tradition is stronger than the Presidential tract. Tn fact. the full control 
over public finance given to Parliament makes the government of the Country 
iinprecticable, as in !%gland, v. ithortt Parliamentary sanction."' Article 
148 states that " Parliament shall have full control over public finance. No 
tax, rate or any other levy shall be imposed by any local authority or any other 
public authority, except by or under the authority of a law passecl hy 
Parliament or of any existing law". Prticle 152 provides that no Rill or 
motion afkcting public revenue shall be introdilced in Yarliarnent eltcepf 
by a Minister with Cabinet approval. 'Thus Parliamentary control orcr 
finance ir! the final analysis means fii~ancial controi ss planned and execittet! 
by the Cabinet Ministers. Cabinet Government then i s  and wilt he in Sri 
Lanka t1:e central wheel of tile ad.ministradve macltincry of the Island. 
.. - - - - -  

79. The paramountcy cri Parliamcntilry corltrol over public finiince has been judicially 
enforced recently in the decision of the Supreme Court in respect of the Bill entit!ei! 
" Appropriation". See ffa~urrrd Vol. 38, No. 4 (7.1 2.1955), Coiamus 445-450. 



(S) lllr view of tfre discussion of the working of Cabinet Governlinerit in 
Sri Lanka atld tlie undisputed pre-eminence given to Cabinet under the -present 
C:otlstitu:ion, there is no doubt ellat Cabinet Gotaxm-iznt has coltle to stay 
i i 1 . .  Cibi;iously rhe Ci:binet is nu; today what it used to he h:fk,r;. 
1978. Maki~ lg  :iilowance :ilr ch:tl;ges in ~ h c  CSr!.t?inet syste~il to  accor?~modate 
ihc cxec~iiive Presiitcut 2.1:ii for I l i ~ '  illdirect irnpacr on Parliannnt iif propor- 
tional representation and tile ri.kre-zndum, i t  is not hard to disagree wit11 "be 
proposi!ic>tl thai the poxcr of Par!iarnent i1:l.s been greatjy reduced or that 
rhe oppo:itio:l i i ~  Piirliamerrt is permitted ~uerely a non~inal role." 

80. Se for comments by X. I-'remadasa, Hen. Prime. Minister. Hn~~surrl X'ol. 78, YO. I 
(26.1 1.3985). Cclunlrls 51-53 


	JSS 7_97.pdf
	JSS 7_97 (2).pdf
	JSS 7_97 (3).pdf
	JSS 7_97 (4).pdf
	JSS 7_97 (5).pdf
	JSS 7_97 (6).pdf
	JSS 7_97 (7).pdf
	JSS 7_97 (8).pdf
	JSS 7_97 (9).pdf
	JSS 7_97 (10).pdf
	JSS 7_97 (11).pdf
	JSS 7_97 (12).pdf
	JSS 7_97 (14).pdf
	JSS 7_97 (15).pdf
	JSS 7_97 (16).pdf
	JSS 7_97 (17).pdf
	JSS 7_97 (18).pdf
	JSS 7_97 (19).pdf
	JSS 7_97 (20).pdf
	JSS 7_97 (21).pdf
	JSS 7_97 (22).pdf
	JSS 7_97 (23).pdf
	JSS 7_97 (24).pdf
	JSS 7_97 (25).pdf
	JSS 7_97 (26).pdf
	JSS 7_97 (27).pdf
	JSS 7_97 (28).pdf
	JSS 7_97 (29).pdf

