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ABSTRACT

T

SOME ASPECTS OF DRUG CONTROL LEGISLATION A COMPARATIVE STUDY OF -THE LAW OF

* SRI LANKA, SINGAPORE HONG KONG AND CANADA.

A focal p01nt of . 1nterest in this area of the law concezns the
interrelation of s1gn1f1cant aspects of. modern drug control. 1eglslat10n
with the theoretical underpinnings of mens rea - a doctrlne rooted in the
foundations of criminal liability throughout the spectrum of penal systems

nutured by the Common Law tradition,

Ih the context of legislation penalizing the possession of
controlled drugs the courts of'England have placed emph381s on the pr1nc1ple
that there could not be posse351on of a controlled drug unless the accused
knew that the substance in his control was a controlled drug. Tn other words,
knowledge of the nature of the drug is an essential element of proof:of
possession.‘ The positioh is nobdifferent in Canada-and Sri Lanka. Statutory
provisions in force in Hong KongIand Singapore, by contrast, incorporate a
presumption of knowledge, once‘the factum of possession is'established
The relative stringency of the law in the latter JUFlSdlCthnS has been

explained by the Court of appeal of Hong Kong on the ground that : " In

Canada the Leglslature d1d not flnd itself faced with problems so gFavely

affecting the social structure as .did our Legislature when dealing with

morphine and its derivatives."

» As a rule no onus lies on a defendant in criminal proceedings -to
prove of disprove any fact. It is sufficient for his acquittal if any of the

facts which, if they existed, would constitute the offence with which he is-

charged, is not estaablished Exceptlonally, however, an enactment creatlng

an offence espvessly provides that, upon proof of the existence of certain

‘facts, the existence of other facts which con81tute ‘necessary ingredients

of an offence shall be treated as establsihed unlesS'the contrary is proved.

‘The effect of legislative proVisions of thisg. kind is that the huyden
of dlsprov1ng an essential element of llablllty falls on the accused ~ The T
transfer of the burden is JUStlfled by cons1derat10ns of pollcy such as the
vulnerablllty of the community and the dlffflculty attendant on proaf of the
relevant element by the prosecution in accordance with the exacting standard

required by the law in criminal cases.

The appllcable body of law is constructed on twe bas1c rules 1nvolved

in reliance on a rebuttable presumptlon
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Firstly,tthere is the " ¥ule of presumption " according to which
the pfesuﬁed fact must bevfoqhd to exist until evidence tending to disprove
it is adduced. However, the existence of ‘a furthesr fact'has to be presumed
only when the facts 1n Eespect of Wthh direct evidence is given and which
prov1de the foundatlon of the presumptlon are established. Although the"

1nfenence from the proved facts is compulsory, in the absence of refutation,

- the courts of all the jurisdictions under review have strictly requlzed that

the facta pEobanda susceptible of proof by direct ev1dence be established
unequ1vocally befoxe the rebuttable presumption could be 1nvoked This
approach reflects Jud1c1al sollc1tude for preservaition of ethical values

subsumed in the theory of mens rea..

Secondly, there is the rule which'prescribes the amount of ru
Hebutting'evidence required. The pervasive influence of notions of moral
culpability'as an indispensable component of legal guilt finds expression
in the rule, established in all four jurisdictions in relevant contexts,
that the extent of the burden borne in a eriminal case by the defendant in
regard to Febuttal of an adverse pxesumptlon should be equated with the
standard of proof on a balance of probabilities rather. than with that of

proof beyond reasonable doubt. The choice of the less exacting standaxd

_ again, im predlcated on judicial aversion to concepts approx1mat1ng to

strict or absolute liavility in the field of criminal law.

In penumbral sectors of an area of modern law governed principally

by statute, the major manifestation of judicial activism pertalns to the

- construction of statutory prov131ons in conformity with common law doct¥ine

and, indeed, the expression of fldellty to ideas derived rom common law in

defiance of exp11c1t statutory 1mpexat1ves. These developments are exemp11f1ed

by the interpretation by the Hong Kong courts of the 1eglslat1ve prov181on

that o |
" Where it isvproved that a person was fouhd in, or escaping from any
premises in which a dangeyous drug was belng manufactured, such
person- shall, until the contrary is proved be presumed to have been
1manufactur1ng or doing an act preparatory to the manufacture of the

dangerous drug.95




The  Court of Appeal in Hong Kong has declared ‘that this provision
" does not contain a presumption that the appellants knew that they were
manufacturlng a dangerous drug, it is merely a presumption that they were
manufactuflng It goes no further than that. In order to secure a
conviction there must be evidence apart from any pkesumptlon that the
zappellants had such knowledge." Thls interpretation, wh1ch is prebably
in conflict with the purport and 1ntendment of the enacted pfov151on,
111uerates the depth of orthodox judicial commitment to postulates of

mens rea.

One of the requisites of the rule‘of Law, in its application .
to criminal proceedings, is'that a person‘should not be punished for an‘
offence unless it has been establlshed to the satlsfaction of an independent .
and unblased tribunal. that he comm1tted it.. This involves the trlbunal
being satlsfled that all the phy31ca1 and -mental elements of the offence
with which he is charged conduct and state of mind as well where that is.
relevant, were present on the part of the accused. In the oplnlon of the
Privy Conncil " what fundamental rules of natural-Justlce do require
is that ‘there should be material before the court that 1s 1og1ca11y
\ probative of facts sufficient to constltute the offence w1th which the
accused ' is” charged. The presumptlon as to the purpose of possession
operatlve in Canada, and the presumptlons regarding both animus and purpose
which apply in Slngapore and Hong Kong, furnish a substitute for ev1dent1a5y
‘material of this kind. The departure signified by these presumptions from
common law principles Eegulating modes of proof‘of facts is made less
radical by the pzovisional character of the presuptions, in that they are
capable of rebuttal, and by their evident compatibility with everyday
experience, Nevertheless, the effect of the.presumptions being.to'requize'
the court to draw an:inference which would ordinaxily have been permissible
but not mandatory, - an 1nart1culate premlse of current Jud1c1al att1tudes
to the scope of the pKesumptlons is apprec1at10n that there is a p01nt
beyond’which their use could well impair public confidence in the adjudicative
process, in the setting of criminal_tﬁials. Viewed from this standpoint, .
presumptions adverse. to the accused,vwhich"emanate fgom'presumed possession,
as opposed.to proved possession. - a feature of the statute law of Singapore
- and Hong Kong ~ involve some measure of repugnance to common law concepts |
and assumptions which, thtoughout the evolntion of the doctrine of mens rea,
have been intuitiVelybappgehended and jealonsly safegnagded against

encroachment as rudiments of legality and due process.
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