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TRANSFORMATION OF THE FAMILY, AN AGENDA FOR 
REFORM: THE SRI LANKAN EXPERIENCE 

SHARYA DE SOYSA 

I t  is the  basic contention of this paper that  there has been a 
transformation of the Sri Lankan family and family ideology which is 
not reflected in the laws relating to the family. Consequently the law 
has ceased to be effective in buttressing the 'new' Sri Lankan family 
that has come into being or resolving the conflicts which arise within 
the 'new' family. 

Features of the Sri Lankan Family 

The Sri Lankan family is generally not a family in which the husband 
is the 'sole' breadwinner and the wife essentially a 'home maker'. What 
appears to be well documented is that generally in the Sri Lanlcan family 
the wife is compelled to be economically active except perhaps in the 
upper income groups and the socially backward groups1. In the 
agricultural sector and in particular in rice production, the woman's 
role is well established and indeed historical sources document that 
this has been so even in pre-colonial times2. Amore recent development 
is the active economic participation of women in both the formal and 
informal sectors of the economy. 

Another feature of the Sri Lankan family is that child rearing 
is not essentially viewed as being confined to the mother. Culturally it 
appears to  be acceptable to delegate maternal responsibility to members 
of the extended family and childminders". This in a sense frees the 
woman for economic activity although the dual role that she is expected 
to perform and the attendant strains must not be underestimated4. 

Less well documented is the aspect of decision making in the 
family. Given that women in the country have equal opportunities of 
education6 and given that they form an integral part of the labour force" .. 
it would be fair to surmise that they do participate in decisions affecting 
the family. Their decision making capacity is probably more pronounced 
in matters concerning children than property matters but here again 
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the source of the property is probably relevant. The husband's ancestral 
property would be the 'preserve' of the husband. This is buttressed by 
concepts in two of the indigenous laws which proceed on the premise 
that the wife acquires no shares in the ancestral property of her 
husband7. Exceptionally when there are no heirs she may be entitled 
.to his ancestral property7" . 

Dowry property on the other hand is probably less the preserve 
of the husband. Whilst the husband has been seen as the trustee of 
such property under the Thesawalanzai thereby restricting the wife's 
capacity to deal with such propertyqn the General Law, and the 
Kandyan law there are no such restrictions. A woman under these 
systems has complete control over her property, including her dowry 
property except in a case where the property has been donated to the 
husband. There is however, perhaps in this area a lack of awareness 
on the part of married women, of their rights. A question that needs to 
be addressed however, is whether the separate property regimes of the 
General Law and the Kandyan Law which enable either spouse to deal 
with their property without reference to the other spouse accords with 
Sri Lankan family behavioural patterns. Would a system that 
recognises a concept of joint decision making as regards those assets 
which would be categorised as 'family assets' be more appropriate? 

A feature of Sri Lankan family life inadequately catered for in 
the legal provisions is that the family in Sri Lanka is not necessarily 
an unit consisting of the husband wife and children of the marriage. 
Rigid divorce laws and prolonged civil war have resulted in incomplete 
family units. The percentage of legally separated as opposed to divorced 
persons in the 1981 census was high, representing 9.1 of every thousand 
married males and 12.1 of every thousand females!'. mewed in a western 
context these figures may not be significant but given that the 
corresponding divorce figures were 11.5 and 17.7 respectively the 
separation figures are significant. Prolonged civil war in the country 
has given rise to single parent families. Government statistics in 1993 
indicated 563,029 displaced personslo. The indications are, that among 
the displaced, single parent families are overwhelmingly headed by 
women. The legal system as we shall see, does not provide the necessary 
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framework for them to easily step into the role of guardian nor does it 
facilitate the traditional customary practices relating to assumption of 
family responsibility to come into effect 'I. Complicated administrative 
procedures are often an aspect of receiving the necessary state benefits 
and these women have ha'd difficulty in complying with these 

W procedures. 

In relation to the female headed household in contexts other 
than displacement caused by civil war, there are indications that quite 
apart from the fact of being economically disadvantaged other elements 
of deprivation follow. The effects on children and the whole process of 
child care, the lack of paternal care and discipline, the psychological 
effects of the loss of a partner and the necessary adjustment to a social 
environment which bestows powers and authority to a male household 
head have been documented1! Additionally she is faced with a legal 
system that sees the husband as the natural and legal guardian of the 
children. In the context of a unit that has not been legally dissolved by 
death or divorce that  premise remains intact. By contrast, in 
the non-legal family, her role as the natural and legal guardian of her 
children is well entrenched in the legal system, particularly in the 
General Law1'. 

Given these features of the Srj Lanlran famil y, we will now loolr 
at the existing legal framework. 

Support 

An examination of the principles relating to support in the General 
Law and the Special Laws reveals that the husband is seen as having 
the primary obligation of support. In the General Law this appears to 
be contrary to Roman Dutch Law principles which recognise that the 
duty of support between spouses is reciprocal and endures throughout 
the marriage1! It also offends an equally well established principle of 
the Roman Dutch Law which sees the parental obligation as a joint one 
which is distributable between them according to their means1! The 
Sri Lankan statutory provisions cast a primary obligation of support 
on the husband1". The wife's obligation to support her husband and 
children arises only in exceptional circumstances'". Thus, the relevant 
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statute provides that a wife's obligation arises only where the husband 
is 'unable to ntuintain himself and conditional upon her having separate 
property17. Her obligation to her children is also conditional upon her 
having separate property adequate for the purpose and only to the extent 
that a widow is by law obliged to maintain her childrenIH. These 
provisions moreover have hardly ever been invoked leading us to 
conclude that it is the husband's obligation that is seen as primary and 
the wife's as a secondary obligation. 

The principles relating to support in customary laws with the 
exception of the Muslim Law have for the large part been superseded 
by the General Law. In the customary Kandyan law, the obligation of 
support varied with the form of the marriage. In the diga marriage the 
wife became part of the husband's household and the burden of 
supporting the marriage fell on the husband's household. In the binna 
marriage the husband became part of the wife's household and the 
obligation of supporting the household was on the wife's household. A 
diga marriage, it would seem, took place when there was a plurality of 
daughters in a household1!' and a hinna marriage where there were 
few or no sons20. In essence then, the form of marriage determined the 
obligation of support. The choice of the form of marrj age moreover was 
clearly influenced by f nancial considerations. Thus, in adiga marriage 
the husband and the family were economically strong and therefore 
obliged to support the marriage. In the binna marriage by contrast, it 
was the wife's family who were ecor~omically strong and it was they 
who supported the marriage. 

The tendency in modern law is to extend the provisions of the 
Maintenance Ordinance to Kandyanszl. Since the Ordinance imposes 
an obligation on 'a hushand h,avir~g sz~fficient means' there is no basis 
for differentiating between hinn,a married husbands and diga married 
husbands. The test that is adopted is purely and simply whether the 
husband has 'means'. Means moreover has been construed widely to 
include capital, income and earning capacity"". 

The trend that emerges in relation to the Muslim Law stands 
i11 contrast to the position under the Kandyan Law. Whilst there was a 
tendency in the courts in the sixties to hold that Muslims could seek 
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relief either under the General Law or under the Muslim law2:' the 
present position is that it is the principles of Muslim law which govern 
support. Muslim Law clearly imposes a duty upon husbands to support':'" 
their wives" and children". This duty is viewed as 'a religiou,~ and 
spiritual dzl,ty' ordained by God. There is no principle in Muslim Law 
which casts a similar duty on a wife or mother2'j. 

In relation to the Tamils governed by the Theanwalamai the 
customary laws relating to maintenance have lost their significance 
and have been superseded by the General Law". Thus, the premise 
that the husband's duty of support is primary, pervades the whole 1 egal 
system, contrary to international law conventions wliich are based on 
concepts of gender equality m ~ d  joint parental responsibility". 

Decision Making 

In Roman Dutch Law it is the husband who has a decisive say in all 
matters relating to the common life of the spousesw and it is he who 
determines where the parties ought to live and in what style3". It is 
well accepted now that these decisions ought to be reasonable"' but 
there is running through the General Law, a continued recognition of 
the principle that the husband has a decisive say in matters relating 
to the common life of the spou~es"~". This runs counter to accepted 
international standards which require the State to take measures to 
eliminate discrimination against women in all matters relating to 
marriage and family relations". I t  also offends the wjdely accepted 
premise today that marriage is a partnership of equals:::' : 

(a)  Decisions in relation to property 

The Roman Dutch Law concept of marital power gave the husband 
considerable administrative control over community assets"". Even 
where community of property had been excluded by ante nuptial 
contract the husband by virtue of the marital power administered the 
wife's separate property unless the marital power had also been excluded 
either expressly or impliedly::". This position no longer obtains in Sri 
Lanka or South Africa. In Sri Lanka dramatic changes were effected in 



the General Law. Married women have acquired unfettered rights over 
their property. Those aspects of the marital power which operated as a 
restraint on acquiring, holding and disposing of property have been 
repealed?". In theory, a married woman in Sri Lanlra is now capable of 
acquiring, holding or disposing of her separate property as if she were 
a single woman or a femme sole. Yet it is questionable whether the 
separate property regime of the General Law safeguards the married 
woman in all instances. The law undoubtedly protects a married woman 
who has uninterruptedly pursued her career or her income generating 
activities throughout her married life. By contrast, where a woman 
has given up a productive role t o  look after the home or where she has 
engaged in part time worlc, the separate property regime of the General 
Law does not protect her sufficiently. Like in other separate property 
regimes i t  is the 'solid tug  of' money' which determines property 
entitlements. The woman who has performed a role other than an 
economic role is left unprotected since the regime only protects a married 
woman who has acquired property. The community property regimes 
by contrast protect women who have performed a non-economic role. 
Optional property regimes like those brought about in South Africa by 
1984 by the Matrimonial Property Acts7 should be explored. South Africa 
in effect has three separate property regimes which may apply to a 
marriage. The community property system, the accrual system and the 
separate property system. Where community of property and community 
of profit and loss are excluded by antenuptial contract, such a marriage 
is subject to an accrual system except where that too has been expressly 
excluded by ante nuptial contract". The community property regime 
that now applies in South Africa is a far cry from the Roinan Dutch 
Law community. Both spouses are vested with equal powers of 
administration. of the joint estate"! Some decisions can only be taken 
with the written consent of the other spouse4". Others require consent, 
but not necessarily written consent41. 

The accrual system combines the marriage out of community 
and the marriage in community. During the marriage each spouse 
retains his or her own separate property and administers such property 
free from any restraints from the other spouse. On dissolution of the 
marriage however, the total accrual is divided equally between them. 
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This ensures that the spouse with the smaller accrual acquires a claim 
against the other spouse or his or her estate for an amount equal to 
half the difference between the accrual of their respective estates42. 
Spouses in South Africa may however, expressly exclude both the 
conlmunity property regime and the accrual system and opt for a 
separate property regime. 

In the Kandyan Law too, like in the General Law, there is no 
community of property as a consequence of marriage. Consequently 
the wife can acquire, hold and deal with property independently of her 
husband4". I t  follows that she can mortgage and encumber the property 
a t  will44. 

In Muslim Law too the married woman continues to be able to 
deal with her property as a femme sole. In 1857 and 1859 the Supreme 
Court of Ceylon as i t  then was, held that a Muslim husband acquired 
no rights over his wife's property4" The concept of the marital power of 
the husband and community of property is therefore unhnown to the 
Muslim Law. 

The only matrimonial property regime which has an entrenched 
concept of community is the Thesawalamai which applies to those 
Tamils who can be classified as 'Malabar Inhabitalzts of the Provin,ce of' 
Jafna'. The phrase has been the subject of much judicial interpretation 
and is beyond the scope of this work4'?. 

What is significant from our point of view is that one half of the 
t h e d t ~ t h e d d a r n ~ ~  or acquired property of a spouse devolves on the 
surviving spouse on death. Acquired property is strictly defined48 and 
entitlement is restricted to those situations where the property has not 
been disposed of by last will4? One school of thought however holds 
that one half of the thediatheddam vests immediately in the non- 

.. acquiring spouse and what may be disposed of by will is only the other 
halPO. Yet whilst the Thesawalantai embodies the concept of partnership 
or sharing of assets acquired during the marriage, it is severely flawed 

i when one considers the administration of such property. 



Whilst the statute law governing the thediatheddanz tries to 
introduce a concept somewhat similar to the accrual system of South 
Africa by combining the separate and community property regimes, it 
does not entirely do away with the husband's superior powers of 
administration. Thus, a woman governed by the Thesawalamal: 
continues to require the husband's consent to dispose or deal with her 
immovable property"'. As far as the thediatheddam i s  concerned 
although the statute appears to embody the concept of separate 
administration by husband and wife of their own acquired propert;y"" 
the courts have been inclined to hold that administration lies in the 
husband"" . In the capacity as administrator of the thediath.eddarn he 
has the power to sell, mortgage and lease"" The only restriction known 
to the law appear to be that of not being able to donate the whole of the 
acquired property4. Yet here too there appears to be conflicting views. 
Some courts have inclined to the view that the husband continues to 
have the powers to donate the whole of his acquired property and the 
wife's remedies lie in the law of trusV5. 

It  is clear that a woman governed by the Thesawalalnai has 
less decision making powers in relation to her property than her 
counterparts governed by the General Law, the Kandyan Law and the 
Muslim Law. Yet unlike her counterparts, she continues to have a vested 
interest in the acquired property of her husband. In a situation where 
she is the economically dominant partner he acquires a vested interest 
in her acquired property. 

(b) Decisions in relation to the children of the marriage 

The General Law with its Roman Dutch Law roots, vests the 
father with considerable decision making powers i n  relation to the 
children of the marriage. In the sphere of custody, care and control, the 
Roman Dutch Law recognised a preferential right in the husband. It  is 
well established that this right can be interfered with in the interests 
of the child. Although initially the courts were reluctant to interfere 
with the preferential right of the father, with the entrenchment of the 
best interests standard, the current trend in Sri Lanka is to make his 
prima facie right subordinate to the interests of the child"". What is 
significant however, is that the law is based on the premise that it is 
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the father who must take all the routine decisions in relation to the 
care, custody and control of the child during the marriage. Included 
within these decision making powers are those decisions relating to 
the education of the child, both secular and religious, medical decisions, 
decisions relating to whom the child may associate with, etc. Other 
decisions vested in the father under the General Law are those of 
administering the property of the children. This involves the physical 
custody of the property and its routine management. Investing surplus 
income once again is the function of the father. Clearly he must exercise 
due diligence and the powers of administration do not extend to 
alienation or mortgages of his minor child's property7. Yet we have in 
this area of the law another example of decision making being vested 
in the father. Whilst he must act bona fide and in the interest of the 
child i t  is he to whom the law entrusts the task of decision making. 

Under the Sri Lanlran General Law until recently, it was the 
father who was empowered to consent to the marriage of his minor 
child who was above the prohibited age of marriage but below the age 
of majority. If he was dead, legally incapacitated or unable to make 
known his will, then only was the mother permitted to consent to the 
marriage of her minor child". This pernicious provision has lost 
significance with the prohibited age of marriage being increased to the 
age of eighteen"" Yet the provision remains in the statute boolr, a grim 
reminder of the fact that the General Law sees the father as the person 
who ought to make all the important decisions relating to the minor 
children. Another aspect of the father's decision malring is that of 
representing the child in court. In Roman Dutch Law the father 
instituted and defended proceedings in a representative capacity on 
behalf of the minor""". The Sri Lankan Law is now contained in the 
Civil Procedure Code6". The Code provides that every action by a minor 
shall be instituted in the name of an adult person who shall be 
designated the next friend of the minor'". In terms of the law any person 
of sound mind and full age may be appointed 'next fi-iend' provided that 
his interest is not adverse to that of the minor and provided that he is 
not a defendant in the action'j2. In practice the courts will invariably 
appoint the father the 'next friend' if he makes an application to the 
court. By contrast the statutory provisions do not enable the mother of 
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the minor to be appointed ' m t  friend' since there is a prohibition against 
a married woman being appointed 'next friend' of the minor"! Here too, 
then the General Law proceeds on the premise that i t  is the father who 
is the decision maker when it comes to all important matters relating 
to the child. 

A similar tendency namely, that of vesting all important 
decisions making powers visa vis the children in the father is discernible 
in the Special Laws. As far as custody is concerned, the Sri Lankan 
Courts have expressed the view that where there is an absence of 
developed legal principles that  the General Law would apply. 
Consequently, in the absence of clear identifiable principles in the 
Thesawalamai and Kandyan Law, the principles of the General Law 
have been applied to Kandyans and Tamils governed by the 
ThesawalamaiG4. By contrast, in the Muslim law there are clearly 
discernible principles relating to custody. The Courts therefore, have 
consistently applied Muslim law principles in custody disputes. The 
Muslim law in contrast to the General Law recognises a maternal 
preferential rule in relation to very young children. This extends to the 
maternal relatives. In the case of a female child of the Shafi sect, the 
custody remains with the mother until puberty"! In applying these 
rules however, the Sri Lankan courts have been acutely conscious of 
the fact that the overriding consideration in custody applications is the 
welfare of the child". Furthermore it is clear that these principles of 
the Muslim law relate to the bare physical custody of the child. Decision 
making remains for the large part with the father. Thus i t  js the father 
who has a right to determine the religious upbringing of the child 
irrespective of whether he is the custodian parent or notii7. 

Prevalent in the Kandyan law is the idea that the father is the 
natural guardian of his children. Surprisingly one finds that this extends 
to even a hinna married father". As far as the Th.esawalantai is 
concerned, all incidents of guardianship apart from the issue whether 
a father loses guardianship over his children on remarriage are governed 
by the General Law". Thus in both systems, administration of property 
and litigating on behalf of the children will be the father's prerogative. 
Both the Kandyan Law and the Thesawalamai however, see the widow 
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as succeeding the husband as guardian in the event of his death. Under 
the Thesawalamai she becomes the manageress of the property and 
certain obligations, in particular that of providing a dowry for her 
daughter is cast upon her70. Similarly in Kandyan Law the widow 
becomes the guardian of the property and is vested with full rights of 
management of the property. By virtue of her powers of management 
she has the right to sell or mortgage the husband's paraveni (ancestral 
property) during the minority of the children for the purpose of paying 
off his debts. I t  would appear moreover that she is not required to obtain 
letters of curatorship from the court to effect such a saleT1. In the General 
Law by contrast there is a line of judicial authority suggesting that the 
mother must obtain a certificate of curatorship from the court before 
she can deal with the minor's propertyx Her counterparts governed by 
the Tl~esavalnntai and the Kandyan law therefore appears to be in a 
more favourable position. Whether this favourable position could be 
subverted by the appointment of a guardian, deserves some 
consideration. Under the General law, the father can by exercising the 
right of appointing a guardian exclude the mother from management 
of her children's property79. It  would appear that the father's superior 
right to appoint a guardian, an aspect of the General Law has crept 
into the customary law. There appears to be some recognition of this 
right in the statutes relating to marriage74. It would seem however, 
that the right cannot be extended in such a manner as to thwart well 
established customary principles, e.g. the widow's right to administer 
property on the death of the husband. 

Consenting to the marriage of a minor has lost significance in 
relation to marriages governed by the Kslndyan Law, consequent to the 
prohibited age of marriage being enhanced7? Here too, like in the 
General Law prior to the recent amendment, it was the father who was 
empowered to consent to the marriage of a minor. In the event of his 
being dead or under legal incapacity or being unable to give or refuse 
consent by his absence from the country, the mother was empowered 
to consent7". The statutory provision is clearly based on the premise 
that it is the father who must primarily make the decisions relating to 
his minor children. This theme is found even more vividly in the Muslim 
Law. The concept of marriage guardianship is an important aspect of 
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the Muslim Law. In relation to a female of the Shafi sect, the consent of 
the marriage guardian to the marriage is vital7'. I t  is the father who is 
legally empowered to act as marriage guardian. The mother furthermore 
appears to rank very low in the order of persons who may succeed the 
father as a marriage g~ardian'~.  This system of law also considers the 
father the legal guardian of his minor child's property. In the event of 
his death or incapacity moreover he is succeeded not by the mother of 
the child but by certain other male relatives. In the absence of any 
legal guardian she may be appointed guardian of her minor children's 
property7!'. 

Both the General Law and the Special Laws then do not afford 
the married woman any decision making role vis a vis her children 
subject to a few exceptions in the event of a husband's death. It is my 
contention that. this is not in accordance with family behavioural 
patterns. I t  is premised upon the entirely unacceptable premise that 
women are unfit or unqualified to take part in decisions relating to 
their children and that their only role is that of physical.1.y nurturing 
their children. It is furthermore contrary to well accepted internatjonal 
standards which aim at  equality in the marriage relationship. 

The Single Parent Family 

My last submission is that the law is ineffective in buttressing 
the 'single parent' or 'one parent family'. M y  concern is not only about 
the single parent family in the context of a non-legal family unit but 
also the single parent of an incomplete family unit. The incomplete 
family unit may have come into being as a consequence of the prolonged 
war in the country or from a non-war related situation namely that the 
unit has simply broken down but not been legally dissolved. The latter 
is often a consequence of rigid divorce laws. 

As far as the non-legal unit is concerned, the General Law 
recognises that the mother is the natural guardian of her extra marital 
child. The law vests in her all the rights and responsibilities that it 
vests in the father of the legitimate child". My criticism of the General 
Law is that it does not in any way attempt to recognise or buttress the 
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relationship between the father and his extra-marital child. The 
obligation of support is recognisedsl but little else. There was an attempt 
in the South African courts to recognise that the father had an inherent 
right of access to his extra-marital childs2. But that too failedH3. 
Consequently the only nexus that is recognised by the General. Law is 
that between the mother and her extra-marital child. 

In the Special Laws one sees a healthier body of principles in 
the Kandyan Law. The Kandyan Law is characterised by a more liberal 
attitude to the non legal unit". Quite apart from the duty of support 
owed to the extra-marital child8"he Kandyan Law recognised that the 
extra-marital child had a right to share the acquired property of the 
father with the legitimate children"". The Muslim Law, in contrast to 
the Kandyan Law does not recognise a nexus between the father and 
his extra-marital child. Indeed unlike in the General Law the nexus 
between the mother and her extra-marj.ta1 child is also not recognised 
except in the Hanafi school". In the absence of clear identifiable 
principles in the Thesawalamai the General Law applies to Tamils 
governed by the The.sawalamai. 

Article 18 ofthe Convention on the Rights of the Child stresses 
that both parents have common responsibilities for the upbringing and 
development of the child. The responsibility in my view, arises 
irrespective of whether the parents are married to each other or not. 
The concept of joint responsibility however does not form a part of our 
law except perhaps in a limited sense in the Kandyan Law. 

The single parent of a legal but incomplete unit, if that unit is 
headed by the mother, faces a great deal of hardship. Irrespective of 
the circumstances and almost oblivious to the fact that the natural 
guardian is not in fact a part of the unit, the law proceeds on the premise 
that the father is the natural guardian of the children and the decision 
maker. In every situation the mother would need to access the court to 
dispense with her husband's consent. Her ability to administer the 
property would depend on a successful application to court in terms of 
the Civil Procedure Code to be appointed curator of the minor's 
propertfR. Her ability to consent to the marriage of her minor child 
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would depend on the court finding that the father is legally incapacitated 
or unable to make known his willx! Her ability to represent the child in 
court is probably circumscribed in view of the express prohibition in 
the Civil Procedure Code". These then are a few selected hurdles that 
the mother as the head of the incomplete legal unit will face. One area 
where the legal system has responded to the widely prevalent 
phenomenon of the 'nzissing' or 'disappeared'husband or father is the 
section dealing with the presumption of death. The section in the 
principal ordinance provided that when the question is whether a man 
is alive or dead and it is proved that he has not been heard of for seven 
years by those who would naturally have heard of him if he had been 
alive, the burden of proving that he is alive shifts to the person who 
affirms itg1. In 1988 the section was amended to permit the drawing of 
the inference in one year". 

Unlike in a system that vests joint parental responsibility in 
both the father and the mother and thereby permits the parent 
discharging the parental obligations to do so without any legal 
imped.iments our low in fact in view of the predominant position that it 
vests in the father, deters the mother from assuming and discharging 
her obligations to her children in a situation where her husband is 
either not discharging those duties or in a situation where his 
whereabouts are not known. 

My plea then is a simple one - that of recognising joint parental 
responsibilities and in particular joint decision making in a country 
with a highly literate and educated population in which women have 
been economically active and participated in the life of the community 
for many decades. 
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