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1. The Exclusionary Canons of Evidentiary Law 

The law of evidence comains a general rule excluding testimony as to 
opinion, subject to a series of established exceptions, The exclusionary 
principle is that a witness may not give his opinion on matters which the 
court considers call for the special skill or knowledge of an expert unless he 
is an expert in such matters, and that he may not give his opinion on other 
matters if the facts upon which it is based can be stated without reference 
to it in a manner equally couducve to the ascertainment of the truth.' 

The rationale of the principle excluding evidence of opinion is that, 
where the facts on which the opinion is based are capable of being 
comtnunicated to the tribunal so that the tribznal itself is able to draw an 
infeience fro;n the fazts, no useful purpose is served by zllowing the witness 
to state his opinion. An expression of opinion by the witness is, at best, 
redundant, and there is the further disadvantage that proceedings may 
bt  unnecessarily complicated or prolonged in consequence of the admission 
of evidence of opinion. 

The exclusion of evidence of opinion rests on two major premises: 
(a) that a realistic distinction can generally be drawn between inferences 
and ehe facts from which they are derived; and (b) that, barring matters in 
regard to which expert opinion may be received legitimately, a witness is 
no better equipped than the jury to reason from perceived data. 

I 

The exc!usionary canon has the effect of ruling out evidence in two 
contexts : (i) Where the issues arising for decision in a case do not tall for 
expertise, evidence of opinion may not be received at all. Thus, the 
intentions of a normal man: the meaning of ordinary words,3 the question 

I*  Sherrard v. Jazob (1965) N.1. 151  at pages 157 - 158, per Lord Macdermott. 
2. R. v.  Chard (1971) 56 Cr. App. Rep. 268 
3.  R. v. Anderson (1972) 1 Q. B. 301.; R, v. Stamford (1972) 2 Q. B, 391 
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whether the behaviour of the accused in a commonplace situation was 
deliberate or accidental4 and standards of honourable conduct not involving 

professional etiquette5 are matters in respect of which the jury is in as good 

a position as a witness t o  form an opinion. (ii) Where expertise is called 

for, the opin;on of a non-expert is excluded. When the sanity of the accused 

is in issue, the opinion of a witness who is neither an expert nor an intimate 

friend of the accused may not be received.6 

11. Expert Opinion 
(a) The  Rarionzle Underlying the Excefition 

The opinions of experts constitute an exception to  the exclusionary 

rule regarding evidence of opinion. The basis of the exception is that the 

op'nion is expressed by a person having special qualifications or experience, 

thz bendit of which is not available to the jury or the court. 

As early as the midd!e of the sixteenth century an English court 
observed : ccIf matters arize in our law which concern other sciences or 
faculties, we commonly apply for the aid of that science or faculty which it 
concemj. This is a commendable thing in our law. For thereby it 
appears chat we do not dismiss all other sciences but our own, but we 
approve of them and encourage them as things worthy of commendation."7 
At this time, however, the expert was a member of the jury, so that no 
question aroje a s i o  the expression of an opinion by a witness relating to  a 
matter calling for expertise. The latter situation began to be provided for 
compreherlsively in the eighteenth century.* 

The Evidence Ordinance of Sri Lankag provides that (&When the court 
has to form an opinion as to foreign law, or of science or art, or as to the 
identity or genuineness of handwriting or finger impressions, palm impress- 
ions or foot impressions, the opinion upon that point of persons specially 
skilled in such foreign law, science or art, or in questions as to  identity or 
genuineness of handwritin2 or finger impressions, pa!m impressiorls or foot 
impressions, are relevant facts. Such person are called experts."lO 

4 R. v. Ki~smack (1955) 20 C. R. 365 
5. Ramadge v. Ryan (1832) 9 Bing: 333; but see GrcvilIe v. Chapman (1844) 5 Q. B. 731 
6 .  R. v. LocrEe (1911) 7 Cr. App. Rep. 71  
7 B:l:kley v. Rlie - T h o m a s  (1554) 1 Plowd. 118 at p. 124 per Saunders. J. - - 
8. See, for examp!e, Folkes v. Chadd (1?82) 3 Doug. K. B. 187. 
9 .  No. 14 of 1895. 

10. Sect'on 45. 
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(b) The Scope of Expertise in the Setting of the Opinion Ru7e 

The matters in respect of which expert opinion is admissible in Sri 
Lanka are explicitly enumerated. They encompass any one or more of the 
following matters: foreign law; science; art; the identity or genuineness uf 
handwriting or finger impressions, palm impressions or foot irnprezsions 'l 

The crucial requirement of an <tart" or <<science9', in this context, is that 
the opnion expressed should be founded on a discipline the rules of which 
are adequately developed, and can be accepted as both reliable and verifiable. 
The limits of these concepts are suggested by the Sr; Lankan case of R.  v. 
Pinhamy.lz In a trial for murder the Judicial Medical Officer of Colombo 
expressed the opinion that the skull produced in the case was thht of the 
deceased. He based his opinion entirely on the exam'nation of a super.m~o, 
sition of an enlarged photograph of the deceased's hcad on a photograph of 
his skull. The Court of Crimfnal Appeal held that this opinion could not 
be received in evidence for several reacons, one of wh;ch was that it had not 
been established that identifit ation of decezsed persor s by sup~r;n~positicn 
of photographs was a "science" or "art" within the meaning of the rclevant 
provision of law, The basis of the decision seems to  have been t h ~ t  the 
discipline relied upon was in an embryonic stage and that iti principles 
were largely speculative and conjectural. 

In England the terms <&science" and <&art" which are used in authorita- 
tive formulations13 of the qualification to the rule excluding evidence 
of opinion, have been held to  cover fields like o b s t e t r i ~ s , ~ ~  
psychiatry,15 accountancy,l6 public health,l7 forestry,'8 natural his.tory, l9 the 
authenticity and value of works of art 20 engineering,Zl military practice,22 
postmarks,23 shipbui!ding34 and marine surveying25. In addition to  theze 

--- -. 
11- ibid. 
12. ( 1 9 5 5 ) ; 5 7 ~ . ~ . ~ . 1 6 9  
13. S. L. Phipson, T h e  L c w  o f  Evidence ( 1 2 t h  edition, 1976, by J. H. BtlzzarJ, R. May and 

M .  N. Howard), section 1229, p. 499 
14. Ga5kill v. Guskill (1921) p. 425; Preston - Jones v. Preston-Jones (1951) A. C. 391 
15.  Lowzry v. R. (1974) A. C. 85 
16- Rowley v. London & N .  W.  Railu ay (1873) L. R. 8 EX. 221 
17. Metropolitan Asylum v. Hill (1882) 47 L. T. 2 )  
18.  Weld-Rlundell v. Wo'srley (1903) 2 C h .  664 
19. Cottrill v. Myrick (1853) 3 Fsirf. 222 
20. Belt v. Lnwes, T h e  Times,  December 12-16,  1882; Huntington v. Lewis, T h e  Times, 

Mav 16 - 24, 1917 
21.  Foltrs v. Chadd (17821 3 Don?. K. C. 157; Beckwith v. SydeEotham (16Cf )  1 Cam -. 116 
2 2  Bradley v. Arthur (1825) 4 B. & C. 292 
23. Abbey v. Li!l(1829) 5 Bing. 299 
24. T h e  Robin (1829) P. 95 

. 25. ibid.; Eut see Uni te i  States Shipping Board v. T h e  St. AlE-clns (1931) A. C .  623 



areas, the English courts have admitted expert testimony in regard to  such 
matters as the meaning of technics1 terms26 the commercial value of goods,Z7 
handwriting,28 foreign law29 and the obsccrle or ir~nocuous character of a 
publication addressed to  a special O n  the other hsnd, experts 
are debarred in Eng!and from stating their opinion as to  the ccnstructicn of 
dccuments,31 proftssio~~al conduct except in to  far as it may be necessary to 
elulidate the rules of a partiiular profession32 and English 

In Sri Lanka expzrt opinion has been received rcadi!~ in spheres like 
handwriting34 and cvidence pertailling to  fingerprints35 and footpril~ts?~ 

In both jur2dfcticcs the dscrc:ion of the court in regard t o  demarca- 
tion of the range of subjects calIing for expertise, is extensive. If the -court 
comes t o  the conclusicn that the subject of investigation does not require 
a shflicient degrce cf specialized knowledge t o  call for the testimony of an 
expcrr, evidence of opinion will generally b: excludcd.37 

(c) The Credentials of an Expert 
The law of Sri Lanka requkes that the pcrson offering the opinion 

should be L.specially ~ki!led"3~ in the relevant field. 

This requirement may be further analyzed as iollows: 

(i) Whether a person is ~sptcir l ly skilled" within the meaning of 
the relevant provision of the Evidence Ordinarice is a question of fact to be 
decided by  the court.39 If the court is not satisfied that the witness pas$- 

esses spz.ial skill in the relevant area, his op'nion should be excI~ded.4~ 

Re C1 ff(1832) 2 Ch. 22);  HI^ ' : f ig V. Hays  (1974) Crim. L. R. 712 
M:Fa den v. M ri.lccic (135 /) Ir. R. 1 C. L. 211 
B rch v. R dgway (1853) 1 F. & F. 270; C-esswlll v.Jackson (1860) 2 F 6r F. 24; Wil<on 
v. Th>r,tb:rrj (1574) L. R. L i  Ex-h. 517. 
R. v. Govc.nor r f Br'rton Prison, r x  parte Shutes (1960) 2 Q. B. 69 
R v. An ierson (1972) 1 Q. B. 304 
CJ n i r  3 v C J ; ~  n'ssi3neis o f  Ia!anl Revznue (1914) 1 K. B. 641 Go!d v. Patman and 
Fothx,.i~ghim Lid. <1 )53) 1 W. L. R. 697. 
S. L. Ph'pjon, op. cii. ,  sectirn 1235, p. 505 
i b l ~ i .  
Hcrgth Sialno v. A5puhcrni (1920) 22 N.L.R. If  l,?e!vcgtt-~t v. Thoiclpcgcr (19q2). 54 
N . L  R. 361, SInlzr2kone v PuS,ic 7rrsree (1960) 65. N.L.K.  lCO,  R. v. Grrdtuen 
f'errm (1'60) 61 N L - R -  522 
B a t  l~ppuSarny v. Ek n-y. ke (1957) 61 N . L . R .  187, R. v. W:jehcmy (1938) 62 
N.L K -  421 
R v C .- p y ~h (1911) 35 N0L.R. 431, R. v. SingFo Apt u (lC44) 46 N L.R. 49 
R C.ass. E : l ea re  (4t'1 edl t i  n 1974), rr '8 , cf Tran:go;t Publishing Co. Pty. Ltd 
v L ciat I e B :ST 1 of ~(rv i -w  ( l d ?  7 )  9) C.L R. 111. 

' ~ c ~ r o n  45. E\I dencc Orciinzn-r, , - 
C L i::, PL s r ~  v. hflalthn (1>>1) 35 3I.L.R. 234 at p. 295, per Basnayake, C.J. 
ibid 
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(ii) When an expert is called to  state E s  opinion, the duty' devolves 

o n  the side calling the witness to  elicit from him his qualifications and 

experience in order to  establish to  the satisfaction of the court tha t  he is a 

person specially skilled in the science on which he is called to  give expert 

testimony.4' It  has b:en pointed out that <<By a failure to  prove the compee 

tency of a person a party calls into the witness box as an expert, a serious 

and very real risk is being run of the evidence of such a person being ruled 

out as irrelevant."+Z Thus, the mere refer~nce t o  a medical witness as 

<<Judicial Medical Officcr, ColomboJ' is insufficient for thc purpose of 

rendering his opinion relevant in regard t o  matters other than those 

properly falling within the purview of a medical practitioner.43 

(iii) I t  is not essential, according t o  the better view, that a person 
should be proved t o  have had the benefit of aprofessional training beforehe 
can be recognized as an <&expert" whose opinion is relevant. The practical 
knowledge and experience of a person who is not a professio~al analyst may 
be sufficient in some circumstances to qualify him as "specially skilled" on 
a question of science involving the examination or analysis of a physical 
substance. In Soliciior - General v. Victoria Fernando,44 a prosecution under 
the Excise Ordinance, the issue was whether the liquld claimed to  have been 
found in the possession of the accused was fermented toddy. O n  this 
question T. S. Fernando, J. regarded as relevant the opin:on of an excise 
inspector who had more zhan ten years' experitnce in the detection of'excise 
offences relating t o  fermented toddy. 

A decision to  the contrary is that of Basnayake, C. J. in Mitradasa 
Fernando v. Sub-Irspeccor of Police, Kalubo~ita.4~ The charge was one of 
possession of unlawfully manufactured liquor. The prosecution relied on the 
evidence of a sub-inspector of police who had undergone a special course of 
training in the Excise Department to  identify excisable articles. The Court 
of Criminal Appeal ruled out as irrelevant the opinion of this witness on 
the ground that the evidence did not show that he was "spxially skilled" in 
any art or science which qua!ificd h;m, as in the case of the Government 
Ani!yst, to  express an opinion on the question whether the liquor seized 
was Government arrack or illebally manufactured arrack. 

41. R. v. Pinhitmy (1955) 57 N.L.R 169 a t  p. 171, per Basnayake, A.C. J 
42 B t n i  r p p u h ~ r n ~  v. ETEan~yake (1957) 61 N. L -Re 187 at p. 189, per T. S. Fernando J.  
43. See the case cited at  note 41, supra 
44. (1965) 67 N.L-R 159. 
45, (1961) 63 N.L.R. 422. 
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In this conflict of the Sri Lanka authorities, it is submitted that the 
view of T. S. Fernando, J. is preferable in principle and is supported by a 
preponderance of judicial authority in other jurisdictions. The Privy 
Council, in its opinion delivered on an appeal in n West African case,46 held 
that the practical knowledge of a person who is not a lawyer may be suffic- 
ient in certain cases t o  qualify him as a competent expert on a question of 
foreign law. The English courts have admitted, under the head of I'expert 
testimony", the opinions of unqualified practitioners, hospital students and 
dressers;47 but not the opinion of a research studcnt in toxicology on a 
point of medicine.45 Similarly, it has been held in England that a solicitor 
might be treated as an expert in handwriting even if he had acquired his 
knowledge as an amateur49 and in Scotland that a stenographer who had 
familiarized herself with the contents of a tape recording inay be treated as 
a temporary expert.50 

The ambit of this principle, however, has to  be contained appropriately. 
Experience in driving does not make a bombardier sn expert on the subject 
of the capabilities of someone charged with drunken nor does a 
police officer's experience in investigating traffic accidents make him an 
expert for the purpose of reconstructing a particular motor accident.52 

(iv) The burden imposed on the side calling an expert witness to  
elicit material pertaining to  his qualifications and experience does not 
excludethe duty cast on the court to  satisfy itself that the witness is specially 
skilled in the subject on which he is invited to  testify. The Solicitor General 
v. Podisara53 provides an example of a case where the side calling the witness 
had not discharged its duty sufficiently, so that the court was called upon 
to  probe the skill of the witness independently before treating his opinion 
as relevant. Manicavasagar, J. declared: ( T h e  witness should have been 
questioned in regard t o  his experience, the special skill which he  claimed to 
have acquired, the number of instances where he had given his opinion as 
an expert in court or elsewhere, the number of cases and the period during 
which he had testified in court, and whether there were any cases where his 
opinion had nor been accepted."54 

46- Said A i a m i  v. Controller of Customs (1954) 1 W . L . R  1405. 
47. S.L. Phipson, op. cit., section 1229, p. 499. 
48  Nightingale v. Biffrn (1925) 18 B. W .  C. C. 358. 
49. R. v. Silverlock (1894) 2 Q - B -  766. cf. R: v. Bnnnis (1964) 50 W.W.R. 422. 
50. Hopes and Lavery v. H. M .  Advocate 1960 S.C. ( J )  104, cf. R. v, Somers (1963) 3 A l l  

E.R. 808 
51. R. Cross, op .  cit., p. 386, R. v. Davies (1962) 3 A11 E . R .  97. 
52. Nickisson v. R. (1963) We A.R. 114. 
53. (19651 67 N.l,*R. 502. 
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(v) Where there is a conflict between the opinion of a general practi- 
tioner and the opinion of a specialist in regard to  a medica! matter falling 
within the purview of the latter's expertise, the opinion of the specialist 
would generally be preferred. In Chissel v. ChaPman55 H. N. G. Fernando, 
A. J., discussing the conflict of medical evidence, observed: "There is no 
nqed to determine, and indeed no means of determining, which (of the 
doctors) is right and which wrong, but in the fnce of the disagreement on 
this point between the plaintiff's witnesses, it is obvious that for the purpose 
of a judicial decision on the question of negligence the opinions of the spec- 
ialist must be preferred,"56 

(vi) In cases of doubt the court will lean towards the conclusion that 
the opinion of an expert has been expressed honestly. But this is merely a 
matter of practice and is not analogous to  a presumption. In Gunapathy V. 

Ramasan~y57 a medical certificate which was submitted on the plaintiff's 
behalf in support of an application for postponement of the hearing 6f 
evidence was in conflict with the report of the medica! practitioner who 
examined him the next day on a commission issued by the court at the 
defendant's instance. Pulle, J. held that the medical certificate should not 
be rejected unless there was clear evidence that the medical practitioner who 
issued it had conspired with the plaintiff to  conceal the true facts. 

(d) Restriction of Opinion to Matters Within  he Range of the Witness's 
Expertise 

It is a principle of fundamental importance that an expert should be 
allowed to state his opinion only on matters in respect of which he possesses 
special knowledge or skill. In R. v. Kularaine58 the Court of Criminal 
Appeal of Sri Lanka remarked: 6LWitnesses like doctors and analysts usually 
preface their evidence with a list of their qualifications and experience, and 
there is the danger that a jury would look upon anything   aid by them as 
based on expert knowledge. Such a cvitnes should not be permitted to 
express an opinion on any matter in a field wherc he has no expert know. 
ledge, and if such an  opinion has been expresfed before it is found that itiis 
outside his sphere of specialized knowledge, the trial judge should give a 
clear direction to the jury categorically to disregard that opinion 
a!together."59 
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For practical reasons the English and the American courts have consis- 
tently acted in accordance with this rule. 16If a cardir.al of the Roman 
Catholic church is testifying before a jury mainly composed of Ca:holics, 
and states that, in his opinion, the defendant was driving negligently, it can 
hardly be supposed that the verdict would be other than for thep!aiutiff."@ 

(e) The Danger Inherent in the Hy~othetical Foundation of Expert Opinion 

This difficulty arises from the fact that, in the vast majority of cases, 
the expert witnesses will not have perceived the occurrences with which the 
case is concern=d.61 It is vital, therefore, that the reception of expert 
opinion should not become a vehicle for the insidious introduction of 
hearsay evidence. 

The reality of this apprehension is illustrated by the Sri Lankan case of 
R. v. Rathinam61 which involved a charge of murder. A b.allistics expert 
expressed the opinion that the spread of bullets on the bcdy of the deceastd 
corresponded t o  a firing distance of approximately forty feet from a sixteen 
bore no. 4 cartridge fired from a gun of average barrel dimensions. He 
stated that he was shown the position of the car from which the shooting 
was alleged to  have taken place and that, considering the spread and distri- 
bution of the waddings, he thought the shot could have been fired from 
the position indicated with a no. 4 cartridge from a gun with a skort barrel. 
AIles;J., delivering the judgment of the Court of Criminal Appeal, held 
that the assumpt~ons in regard to the position of the car, the distaxe at 
which the shot was fired and the length of tke  barre; derived from hearsay 
evidence and substantially vitiated the effect of the ballistics expert's opinion. 

.( 
The courts have gone to great lengths t o  ensure that an expert 

does hot incorporate hearsay evidence in his opinion. Thus, the 
High Court of Australia has held that a doctor may not state what 
a patient told him about his past symptoms as evidence of the 
existence of those symptoms, but that he may say what the patient 
told him so as t o  explain the grounds for his opinion of the patient's 
condition.63 However, this rule has not been easy to  observe, es~ecially 
in valuation cases, where it is often impractical for the expert to 
state explicitly the facts on which his opinion is based. The English 

60. P. A. Landon reviewing King and Pillinger, Opinion EviLtncein 1ll i~c;s  ir CO 
L.Q.R.  201 at p. 202. 

61. R. Cross, sp .  cir., p. 384 
62. (1971) 74 N.L.R. 327. 
63.  Ramsny v. Watson (i961) 108 C.L.R. 642; J. C .  E-Ieyc?cn, Ccscs cnd M~lt t r  alb on 

Evidencd (1975). p. 371. 
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courts have recently confirmed the view that- an expert valuer could 
express his opinion on values even though substantial contributions 
to the formation of the opinion were made by hearsay, but that he 
could not give hearsay evidence as to the facts of transactions lying 
outside his personal knowledge.64 

Since it is the function of the court to determine which party's 
version of the occurrences in issue is to be accepted, a contingency 
to be avoided at any cost is an invitation to  the expert to give an opinion 
on the veracity of the ordinary witnesses in the case or the validity of 
any inference concerning the existence of a disputed fact.65 This 
renders necessary the framing of a seties of hypothetical questions. 

(f) Necessary Precautions in Rzgard to the Identity of the Objects to be 
Identified or Analyzed 

Where, for instance, the prasecution relies on the evidence of 
the accused's palm print as incriminating the accused, it is essentid 
that evidence be expressly adduced to  show that the fingerprint slip 
alleged to  have been taken by an expert for examination did ixi fact 
contain the palm prints of the accused. Any doubt in this regard would 
naturally destroy the value of the expert's opinion and necessitate a 
direction to  the jury that the opinion formed by the expert should 
not be taken into acount by them. 

In BandapDuharny v. E k a n ~ y a k e ~ ~  a police sergeant gave evidence 
that, on the orders of the court, he obtained the finger and palm 
prints of the accused in open court and that the prints so taken 
were sent through the court to the Registrar of Fingerprints. However, 
the sergeant did not purport to identify the fingerprint slip or to refer 
to it by any identifying number. The conviction was set aside in 
appeal on the ground that the case had been left in the magistrate's 
court without proof as to the identity of the person whose finger 
and palm prints were found on the document used by the expert 
for purposes of comparison.67 The objection taken on this point by 
counsel for the accused was held to go to 66the root of the whole 
case" 68 presented by the prosecution. 

64. English Expo~ters (London) Ltd. v. E!donwall (1973) Ch. 415 
65. R. Cross, op.  cit., p. 384. 
66. (1957) 61 N.L.R. 187. 
67. At p. 188. 
68. At p. 189. 
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In R. v. Wijeh~rn~69 the Court of Criminal Appeal insisted that, 
when the prosecution relies on the report of a fingerprint expert to 
the effect that the fingerprints said to have been found at the scene 
of the crime were those of the accused person, there must be direct 
evidence that the accused's fingerprints were handed over to the 
expert for comparison. It is necessary in such a case that the prints 
should be listed among the documents specified in the indictment 
and produced at the trial.7O Sansoni, J. commented that evidence 
should not have been elicited from the expert as to the opinion he 
formed from a comparison of photographs of the prints, when the 
photographs were not productions in the case. 

The Solicitor-General v. P0disara7~ concerned an alleged "l lc l lL= 

under the Excise Ordinance. In order to prove the identity of the 

excisable article, the prosecution relied on a statement by the Preve- 

ntive Officer that he had examined the contents of the bottle and 
that he was of opinion that it contained Goverment arrack. Mani- 

cavasqgar, J. held in appeal that this did not constitute sufficient 

proof as to the identity of the excisable article22 

The. Court of Criminal Appeal has recently emphasized that the 

identity of productions in a criminal case must be accurately proved 

by the direct evidence available and not by way of inference.73 

' (g) he Value of Expert Opinion 

'The reception of expert evidence must not be allowed to obscure the 2 
principle that the primary responsibility of deciding the matter in 
dispute is that of the jury. This principle has received consistent 
emphasis in Sri Lanka: "The judges of our courts have made it 
clear that it is the function of the court, with the assistante of an 
expert, to decide on the similarity of handwriting and that it is not 
proper to act solely on the opinion of an expert. A court cannot, 
of course, without the assistance of an expert, come to an opinion 
on so difficult/a question. At the same time, the decision being the 
judge's, he should not delegate his function to  the expert opinion 
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of the expert is relevant, but the decision must nevertheless be the 

judge7s."74 cCUnder section 45 of the Evidence Ordinance it is for 

the court to form an opinion as to the identity of finger and palm 
,j 5 

impressions, assisted by the opinion of an expel 
a'"- 

Since the ultimate decision is that of t l  :, the expert 
should give reasons for his opinion, so that the court will have he 

opportunity of evaluating the reasons and assessing their validity]In 

Scotland the functions of expert witnesses have been defiheb as 

follows: (*Their duty is to furnish the judge or jury with the necessary 

scientific criteria for testing the accuracy of their conclusions, '7 0 
so as to enable the judge or jury to form their own independent 

judgment by the application of these criteria to the facts proved in 
I evidence."76 In Sri Lanka it has been pointed out that $(The expert 

should draw the attention of the court to the details which influenced, 

him in reaching his decision, so that the court could independently, 
but with the expert's assistance, form its own opinion."77 

It is not sufficient for an expert who compares two specimens 
of handwriting to  state baldly that there is similarity in quality, 
capability, slope, speed, spacing, size, alignment and in a series of 
characteristic features. He should point to the particular characteristic 
features and explain in respect of which letter or letters he has 
discovered striking ~imilarities,?~ ((The expert generally gives his 
reasons in detail in support of his conclusion, and the court, with 
the help of photographic enlargements, is able to verify the details 
referred to and arrive at a decisi0n."7~ The court or jury ought not 
to action ccthe nude opinion"80 of an expert but the expert's evidence 
should be tested by questions as to the basis on which his opinion 
was formed. If this is not done, "the court would be surrendering 
its fundamental duty of satisfying itself on a matter of which the 
burden of proof lies on the prosecutor."8l 

74. R. v. Gratinzn Perera (1960) 61 N. L. R. 522 at p. 524, per Sinneta 
,>  < .  

75. R. v. Wijehamy (1958) 62 N. L. R. 425 at p. 428, per Sansoni, I, 
76. Davis v. Edinburgh Magistrates (1953) S a c .  34 at p. 40, per. Lord Cooper. 
77. R. v. Griltiaen Perera (1960) 61 N.L.R. 522 at p. 524. , . 
78. R. v. Gratien Pszera (1960) 61 N.L.R. 522 at p. 524. 
79. ibid 
80. The Solictor-General v. Podisara (1965) 67 N, L. R. 502 at p. 504. , 

81. ibid 
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It would seem, then, that a critical appraisal of the expert's 
reasons for the opinion he expresses, so far as this is practicnble, is 
enjoined upon the court. In R. v. Kularutnes2 the evidence of a 
Professor of Forensic Medicine and of an Assistant Government 
Analyst was led by the prosecution in an effort to  prove that there 
was potassiutn arsenite in the stomach of the deceased. 'These experts 
gave their opinion on the basis of criteria, an important part of 
which they themselves considered unworthy of recommendation as a 
scientific fact. In these circumstances, in the view of the Court of 
Criminal Appeal, the duty of the trial judge was t o  have given a 
clear direction t o  the jury t o  disregard the opinion of the experts 
altogether. 

The fact that the expert's opinion is not conclusive, has been 
stressed in the Sri Lanka decisions. In R. v. Pinhamy83 it was said 
that ('The medical witness's evidence alone is not conclusive of the 
identity of the deceased. It can only be taken as an item in the 
chain of evidence that was led to  establish his identity."84 In Charles 
Perera v. Motha85 Basnayake, C. J. observed: 16The expert's opinion 
is only a relevant fact to  be taken into account in forming the 
opinion of the court. Cases which have come up before us in appeal 
indicate a tendency on the part of judges to  regard the opinion of 
persons who describe themselves as handwriting experts as conclusive on 
the question of identity or genuineness of the handwriting in question. 
A court should guard against that tendency."86 

O n  the other hand, the trial judge is not justified in brushing aside 
the expert's- opinion lightly, without adequate consideration. In 
Selvaguru v. Thaia'pagars7 the District Judge had issued a commission 
to  a handwriting expert t o  examine the signature on three disputed docu- 
ments, in comparison with the admittedly genuine signatures on four other 
documents. The expert's duty was to  report whether, in his opinion, 
the signatures on the three disputed documents were written by the person 
who had signed the four other documents. The expert stated his 
opinion that the three dicputed signatures were forgeries and gave 
hisreasons in full. N o  other expert was called, but the Disttict 

-- 
82. (1968) 3 1  N-I.-R 529. 
83. (1955) 57 N.L.R. 169. 
84. At pages 171- 172. 
$5. (1961) 65 N.L.R. 294. 
86 At. p. 295. 
$7. (1952) 54 N0L.R- 361, 
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Judge preferred his own view of the documents to that of the 
expert and held that the signatures were gcnuine. Lord Morton of 
Henryton, delivering the opinion of the Privy Council, agreed with the 
Supreme Court that the expert's opinion had been disregarded by the trial 
judge without justification. In Cader Saibo v. Ahamad~8~ the court 
strongly deprecated any attempt on the part of a judge to  coJe to a 
decision on a technical matter of this nature without the help of an 
expert. 

But this does not imply that the trial judge is prevented from bring: 
ing an independent mind to bear on the question. In Cader Saibo's 
case the District Judge had formed the opinion that a document was a 

.forgery on a conlparison made b y  him, unaided by an expert, of the'lsigna- 
ture on it with the admittedly genuine signatures which had been produced. 
By contrast, in Samarakone v, Public Trusteet9 the trial judge had before 
him the opinion expressed by an expert regarding the purported signature 
and the reasons for that opinion. In Samarukone's case Weerasooriya, J. 
rgmarked: <(I do not think that the judge was precluded from himself 
making comparisons between the impugned signature' and the genuine 
eignatures and photographic enlargements for the purpose of deciding 
whether the reasons given by the expert were acceptable or not. Indeed, 
it was incumbent on the judge to make these comparisons."g0 

- The legitimate value of expert opinion has sometimes resolved 
Stself into the question whether the expert's opinion" isn sufficient to 
establish the case of the side calling him, or whether the expert's 
testimony should be accepted only if it is supported by indcpehdent 
evidence. 

In Soysa v. Sanmugam 91 Hutchinson, C. J. observed that he had 
known too many instances in which an expert's opinion as to identity 
turned out to be mistaken, with the result that he was inclined to 
treat the expert's opinion as "nothing more than slight corroboration 
of a conclusion arrived at independently-in any event, never so strong 
as to turn the scale against a person charged with a criminal act if- 
the other evidence is not conclusive"." This attitude was endorsed by 
Jayewardene, A. J. in R. v. Pe~-era~~ where attention was drawn to 
the danger of acting on the unsupported testimony of an expert, 
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At the other extreme is the ruling by the Supreme Court in 
R. v. Singho ' 4 ~ ~ ~ 9 4 .  On an indictment for housebreaking and theft, 

the only evidence against the accused was that of a footprint found 

on a table at the scene of the offence. This was identified as a 
footprint bf the accused by an expert who gave adequate reasons for 

his opini*. Howard, C. J. held that the accused could be properly 

convicted bn the evidence of the footprint, although it constituted the sole 

ground of identificationP5 

Particularly in criminal cases, this view would seldom be ad0pted.9~ 

However, as the science of identifying fingerprints and footprints progress- 

ively-becomes more advanced, there would naturally be less reluctance on 

the part of the courts to convict on the unsupported evidence of expert 

witnesses. 

There is no warrant, generally, for treating the expert's opinion as 
conclusive. But it would appear to go too far to suggest, as Akbar,J. did 
in Mendis v. lay~suriya,~7 that the expert's opinion creates some kind of 
suspicion but does not gci beyond it. 

An intermediary view which appears sound in principle was expressed 
by Sinnetamby, J. in R. v. Gratiaen Perera95 bcWhile I would not go to the 
extent of saying that an expert's evidence would only afford $some slight 

- corroboration of a conclusion arrived at independently', I would hesitate 
to act solely upon it. If there is other independent evidence in support of 
the conclusion reached, recourse need not be had at all to the expert's 
evidence. I think the modern view is to accept the expert's testimony if 
there is some other evidence, direct or circumstantial, which tends to shpw 
that the conclusion reached by the expert is correct; provided, of course, 
the court, independently of the expert's opinion, but with his assistance, is 
able to conclude that .the writing is a forgery."99 In Sarnarakone v. Public 
-Truirreloo Weerasooriya, J. expressed approval of this approach ' to the 
value of expert opinion. 

94. (1044) 46 N . L - R .  49. 
95 A kt p. 53 ad fin. 
95. Doole v. Charles g1928) 6 C.L.W. 79. 
97- (1930) 12 C.L .R .  44. 
93. (1960) 61 N -L.R. 522. 
99- At p. 524 
100. (1960) 65 N. L. R. 100 at p. 114. 
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There is no uniform yardstick by reference to which the value of an 
expert's opinion can be assessed. As Basnayake, C. J. pointe'd out in 
Charles Perera v. Mothu,lol "The weight to be attached to (expert, opinhn) 
would depend on the.circumstances of each case. The standing .of. the 
expert, his skill and experience, the amount and nature of the- materials 
available for comparison, the care and discrimination with which' lie has 
approached the question on which he is expressing his" opinion; 'and the 
extent to which he has called in aid the advances' of- niodzrn. "s'hPncP~ to 
demonstrate to the court the soundness of hid opinion, are alllriatters which 
will assist the court in assessing the weight to be attached to the fact of his 
opinion."lo2 

";r l7 li. 3 

(h) Facts Having a Bearing on the Opinion o f ~ x p e r t s  
The law of Sri Lanka contains explicit provision that clEact$ not other- 

wise relevant are relevant if they support or are inconsistent with IYhc 
opinions of experts, when such opinions are relevant."l03 Thus,. whem the 
question is whether A was poisoned by a certain poison, the fact that other 
persons who were poisoned by that poison exhibited certain sytnptoms 
which experts affirm or deny to be the symptoms of ,that poison, is 
releva~lt.104 This provision enables the opinion of an expert to (be strength- 
ened or challenged by proof of other circumstances. . 

111. Non-Expert Opinion 
There are several contexts in which non-expert ol5inion is received,. in 

modern law. 

One such area pertains to opinion as to handwriting. The Evidence 
Ordinance of Sri Lanka provides that &'When the court has:3t;o. foirn an 
opinion as to the persons by whom any document was written or~igned, the 
opinion of any person acquainted with the handwriting of the person by 
whom it is supposed to be written or signed that it was or was not written 
or signed by that person, is a relevznt fact."1°5 The explanation is attached 
that cgA person is said to be acquainted with the handwriting of another 
person when he has seen that person write, or when he has received docum- 
ents purporting to be written by that person in answer to documents written 
by himself or under his authority and addressed to that person, or when, in 
the ordinary course of business, documents purporting to be written by that 
person have been habitually submitted to him."l06 .; 

101- (1961) 65 N. L. R. 294. ', 102. At p. 296. 
1C3. Evidence Ordinance, section 46. 
104. Eviderlce Ordinance, section 46, illustration (a) 
105. Evidence Ordinance, section 47. 
106. Evidence Ordinance, section 47, explanation. . * < -  ' 
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A comparable principle is recognized by English law. '&The clerk who 
constantly read the letters, the broker who was ever consulted upon thcm, 
is as competent to judge whether another signature is that of the writer of the 
letters, as the merchant to whom they were addressed, The servant who has 
habitually carried letters addressed by me to others has an opportunity of 
obtaining a knowledge of my writing though he never saw me write or 
received a letter from n1e."1°7 It is unnecessary, therefore, that the witness 
who states his opinion should have seen ;he person whose writing is in 
question write at all, for it will be sufficient if he has received documents 
purporting to be written or signed by him,lOB and the capacity in which he 
has done so is immaterial.'@ 

On a similar footing opinions as to sanity110 or drunkenness111 may be 
received from persons who are not <&experts", in the traditional sense. The 
Courts Martial Apptlal Court has held that, on a charge of drunken 
driving, a non- medical witness might state that he formed the impression 
that the accused h a  been drinking but that he must state the facts on 
which his opinion is based.112 The English Court of Criminal Appeal has 
allowed the value of a plate glass window to be proved by the statement of 
an assistant superintendent of the post office that the window was worth 
more than five  pound^."^ There is South Australian authority to a similar 
effect.114 

It is important to  note that, in these cases, non-expert evidence is 
rezeived as a cccompendious mode of ascertaining the result of the actual 
observation of the witness" rather than as a statement of opinion. 

Outside this area, the legal principles applicable are based on a rigid 
distinction between fact and opinion. The traditional attitude of the law 
is that it is the function of a witness to state facts, not opinionll6. However, 
the tenuous nature of the dividing line between assertions of fact and 
statements of opinion has been recognized both in the decided cases and in 

107. Due v.  Suckermore (1837) 5 Ad. and El. 703 at p. 750, per Lord Denman, C. J. 
108. Harrington v. Fry (1824) 1 C.  & P. 289. 
109. R. Cross, op. uit., p. 528. 
110. R.'Cross, op. cit., p. 387. 
11 1 .  See thecases cited a t  note 112. infra. - - -  
112. R. v. Dauies (1962) 3 Al! E.R. 97:.for Commonw~ealth law, Burrows v. Hanlin (1930) 

S.A.S.R. 54; R. v. German (1947) 4 D.L.R. 68; R. v. McKimmie (1957) V.L.R 93; 
R. v. Spooner (1958) V.L.R. 540; R v. Kelly (1958) V.L.R. 412; Blackiev . Police (1966) 
N.Z.L.R. 910. 

113. R: v. Beckett (191318 Cr. ADD. Rev. 204 
114. w i s e  v. Musolino (1936) S.A.S.R. 447. 
115. R. Cross, op. cit,, p ,  387 
116. Z. Cowen and P. B. Carter, Essays on the Law of  Evidence (1956), p. 162 
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academic writing. As the American writer, Maguire, put it, "Our whole 
cotlscious life is a process of forming working beliefs or opinions from the 
evidence of our senses, few of them exactly accurate, most of them near 
enough correct for practical use, some of them seriously erroneous. Every 
assertion involves the expression of one or more of these opinion>. A rule 
of evidence which called for the exclusion of opinion in this broad scnse 
would therefore make trials quite irnpossible"ll7. Thayer pointed out, in 
similar vein, that 6cIn a sense all testimony to  matter of fact is opinion 
evidence; i.e. it is a conclusion formed from phenomena and mental impre- 
ssions."ll* The pragmatic consideration which has impelled the courts to 
admit non-expert opinion in appropriate contexts is that 6cunless opinions, 
estimates and inferences which men in their daily lives reach without 
conscious ratiocination as a result of what they have perceived with their 
physical senses were treated in the law of evidence as if they were mere 
starements of fact, witnesses would find themselvts unable to communicate 
to the judge an accurate impression of the events they were sccking to 
describe."llg 

In cases of identification,l20 in particular, statements of fact and 
opinion are not easily disentangled. A witness called for purposes of iden- 
tification "is not simply narrating what he has perceived in the past; but 
the perception on which his statements are founded cannot be conveyed to 
the jury in the same way that the premises for and against an iizference of 
negligence can be narrated."lZ1 As Parke, B. has observed, bbIn the identi- 
fication of person you conlpare in your mind the man you have seen with 
the man you see at the triaI. The same rule belongs to every species of 
identification."l22 Likewise, fact and opinion are often inextricably inter- 
mingled in questions concerning age,l23 speed124 and weather.125 

IV. The Expression of Opinion o n  Ultimate Issues 

The traditional approach of the law has been that witnesses, both 
expert and non-expert, should be discouraged from expresshg an opinion 
on the ultimate issue or the question which the court or the jury is called 
upon to determine. 

117. J .  M. Maguire, Evidence - Common Sense and Conimon Law (1447), p. 24. 
118. J .  B. Thayer, A Preliminary Treatise cin Evidence at the Common LLuv flSS8), p. 524. 
119. Seventeenth Report of the English Law Revision Ccmn-ittee, paragrrbh 3. 
120- See Fryer v. Gathercole (1849) 13 Jur: 542, R v. Tolron (1864) 4 F .  6.1 F. 103, Lucgs 

Williams 6r Sons (1892) 2 (2. B. 113. 
121. R. Cross, op. cit,  p. 387 
122. Frysr v. Gathercole, supra argurndo. 
123. R.  v. Cox (1898) 1 Q.B. 179, Walluor th  v. Balmer (1966) 1 W.L.R. 16 
124. See the Etlelish Road Traffic Act, 1900, section 4 (2) 
125. R. Cross' o>.cit., p. 387. 
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, .. Nevertheless, in the  present century, there are numerous instances in 
whish this pr-inciple h i  been departed from. This has been so especially in 
regard to  the testimony of expert witnesses. Where, for instance, the 
defence to  a charge of murder was that the deceased had committed sui- 
cide,'a-doctor who had heard the evidence was allowed t o  answer the 
que$tion -whether i t~was his opinion that the fatal wound had been infli- 
cte$*by someone other than the deceased.126 It has been held that a doctor 
called in support of the accuscd's plea of insanity might be asked in cross- 
exa,mination whether the accused's conduct after the crime indicated that 
he knew the nature of his act and that it was wrong.lZ7 

A doctor who had examined a motorist charged with drunken driving 
ha* bcen dlowed-to state whether, in his opinion, the accused was so drunk 
as not to have proper control of his car.Iz8 

I 

Th's trend is reflected strikingly in a recent decision of the Privy 
Council.~~9~Lo,wery and King were convicted of the murder of a girl of 
fifceen. Each adkitted that he was present at the killing but alleged that it 
was d>one by the other. I t  was held on Lowery's appeal that the Victorian 
trial judge had acted properly in allowing King to  call a clinical psychia- 
trist who had interviewed both accused to  swear that King was immature 
and emotionally shallow and that Lowery was the aggressive personality, 
more likely than King to  have committed the crime.130 A different view 
seems to have been taken in Canada.131 

However, there is no  general rule that, in the absence of mental illness, 
psychiatric evidenze is admissible to  prove that the defendant is likely to be 
speaking the truth. In a recent English case13la the defendant, who was 
charged with murder, admitted that he had killed his gill friend by hitting 
her with zi hammer but pleaded that he had been ~rovoked by her state- 
m:nt that she had had affairs with other men and that he was not the 
father of her ex~ccted child. The defence sought to call a psychiatrist to  
give his? opinion, based on information from medical records, the defendant, 
h i ~ % a i n i ! ~  and friends, that zhe defendant was not suffering from a mental 
i!lntss, that'he was nat  violent by nature but that his personality was such 

126. R. v. Mason (1911) 7 Cr. App. Rep. 67. 
117. Holmes v. R. (1953) 2 All E. R. 324; cf. Bleta v. R. (1964) S. C. R. 561. 
123 - R. v. Davies (1962) 3 A11 E.R. 97 
129. Lowery v. R, (1974) A.C. 85. 
130. R. Cross, op. c t., p. 389 
131. Lup en v. R. (1970) 9 D.L.R. (3d) 1. 
131a. R, v- Turner (1975) 2 W.L.R. 56. 
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that he could have been provoked in the circumstances and that he was 
likely to be telling the truth. The judge ruled the psychiatric . evidence 
inadmissible. The Court of Appeal, affirming the conviction, held that, 
since the question whether the defeqdant was suffering from a mental 
illness was not in issue, the psychiatric evidence that the defendant was not 
suffering from a mental ilIness, was irrelevant and h d  been rightly eeclu* 
ded. Lawton, L.J., said: &$The fact that an expert witness has impressive 
scientific qualifications does not by that fact alone make his opiniob on 
matters of human nature and behaviour within the limits of norniality 
any more helpful than that of the jurors themselves; but there is a 
danger that they may think it does."131b The basis of the decision was that 

h the matters in regard to which expert opinion was sought to be introduced, 
were Lcwell within ordinary human experience",131c so that the jury did not 
require the guidanceof anexpert.131d The court applied the rule that 
evidence can be led to impugn the credibility of a witness but not, in 
general, to reinforce it.131e 

A comparable note of caution pervades a recent judgment of the 
Appellate Division of South Africa13lf. Rumpff, C.J., emphasized that it is 
the duty of an expert on mental conditions in a criminal case not merely 
to express general opinions, which in the medical field can perhaps be 
regarded as well-founded, but to give his opinions with a proper appreci- 
ation of what the task of a trial court is in the application of thecriminal 
law and particularly in the imposition of Lirninal responsibility. It  was 
declared to be essential that any expert who expresses an opinioh concer- 
ning the criminal liability of a sufferer from Huntington's c.harea, should 
at least connect the mental condition of such a person with the full patti- 
culars of the crime which he has committed. 

The recent English and South African authorities which exclude. 
expert opinion on the grounds, respectively, that the matters testified to by 
the expert are clearly within the competence of the jury and that the 
opinion of the expert has been expressed in general terms without reference 
to the circumstances of the particular case, do not detract from the validity 
of the submission that expert opinion characterized by a sufficiently high 
deg~ee of legal relevance should not be excluded today melcly on the basis 
that it pertains directly to an ultimate issue in the case. 

13lb.At p. 60. 
131c. At p. 61. 
131d.See also Glinski v. Mc lver (1962) A.C. 726 at  pages 780-781, per Lord Dcvlin; cf. 

Myers v. Director of  Pub!ic Prosecutions (1965) A.C. lCOl at pages 1021- 1022, per 
Lord Reid. 

131e. (1975) 2 W.L.R. 56 at p. 61, per Lawton. L. J. 
131f. Srate v. Loubscher 1979 (3) S.A, 47. 
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Non-expert .opinion bearing on ultimate issues has also been received 
by the modern courts, but this has been subject, naturally, to greater cir- 
cumspection. An opiniorl as to whether an act would have been done, had 
some circumstance been different, has been allowed.'32 In several cases the 
question has arisen whether a -non-expert witness may state his opinion 
(a) whethenthe accused had taken drink, and (b) whether he was unfit t o  
drive through drink. In England133 and Northern Ireland134 non-expert 
opinion has been admitted on the first point but not on the second, since 
the latter question *binvolved the very point the court had to decide."135 
In Eire,136by contrast, a non-expert has been permitted to answer both 
questions. .z 

- It is submitted that the approach of the courts of Eire is more.logica1. 
<(As in,th& case of the inference that a person is under the influence of 
drink, the inference that the same person was incapable of having proper 
control may depend on the whole picture, on the conjoint effect of nume- 

rous facts and circumstances, which lead to  a sound conclusion but cannot 
be faithfully or completeIy reproduced in evidence."l37 However, the attitude 
adopted in the English and Northern Irish judgments exemplifies the lin- 
geringreluctance of the courts to allow witnesses to answer the very 
question which represents the ultimate issue in the proceedings. The con- 
ventiorial view is that c:The admission of the opinion of eminent experts 
upon the issuts leads to the balancing of opinions and tends to shift 
responsibility from the bench or the jury to the witness box."13' 

V. Contemporary Innovations 
(a) Expert Opinion 

In early times there were three primary reasons for the strictness 
which was a feature of the rulfs governing the reception of expert opinion. 

Firstly, the lack of education of the average member of a jury was a 
ciscumstance which weighed with the court in deciding whether or not to 
admit evidence which may appear to dispense with the need for the jury to 
make up their own-minds. Prior to the nineteenth century there was, on 
the whale; little con'idence on the part of judges in the capacity for dispass- 

~ a n s e t l  v. Clenents (1874) L.R. 9 C.P. 139 
R. v.  Davies (1962) 3 All E.R. 97 
Sherrard v. Jacob (1965) N.I.451. 
R .  Cross,  op. cit. ,  'p..390 ad.  fin. 

'Attorney-General (Rudely) v. Kenny (1960) 94 I -  L.T.R. 185. 
Sherrard v. Jacob (1455) N.I. 151 at p. 163, prr Lord Macdermott ,  

JoJeph Crosfield Sons Ltd. v. Teclznochemical Laboratcifies, Ltd. (191 
at p .  379, 

(dissenting)  
3) 29 T.L.R. 
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ionate judgmcnt and accurate reasoning possessed by juries. This attitude 
underwent a significant change with the spread of education. The tenden- 
cy of the contemporary law is ta  adopt a broad approach to the admissibility 
of evidence. The gradual change of attitude is reflected in the observation 
by an English court about the middle of the last century: 6CPeople were 
formerly frightened out of their wits about admitting evidence lest juries 
should go wrong. In modern times we admit the evidence and discuss its 
weight."139 This is especially true of the admission of evidence of expert 
opinion. 

Secondly, judicial attitudes and predelictions were generally hostile to 
expert opinion until quite recently, because of suspicion regarding the bias 
of the expert in favour of the side calling him. Fifty years ago Taylor 
denigrated expert opinion in scathing terms: '"t is often quite surprising 
to see with what facility, and to what extent, their views can be made 
to correspond with the wishes or the interests of the parties who call them. 
They do not, indeed, wilfully misrepresent what they think, but their judg- 
ments become so warped by regarding the subject in one point of view that, 
even when conscientiously disposed, they are incapable of forming an 
independent opinian."'40 Equally emphatic is the comment by Lord 
Campbell: "Hardly any weight is to be given to the evidence of what 
are called scientific witnesses; they come with a bias on their minds to 
support the cause in which the.; are embarked."l4l 

Thirdly, the lack of development of the disciplines in regard to which 
expert opinion was entertained detracted from the confidence with which the 
accuracy of the conclusiol~s reached by persons claimiilg expertise in these 
disciplines could be accepted. Best's lament was that  there can be no 
doubt that testimony is daily received in our courts as 'scientific evidence' 
to which it is almost profanation to apply the term as being revolting to 
common ~ense."'4~ 

These inhibitions which drastically circumscribed the basis of admissi- 
bility of expert opinion no longer have force. The rapid advance of science 
and technology has rendered the findings of experts far easier to accept in 
judicial proceedings, in view of their demonstrable precision and verifiabi- 
lity. Prevailing codes of professional ethics have been conducive to greatly 
enhanced probity and integrity among members of the learned professions 

139. R.  v. Birmingham Overseers (1861) 1 B. & S. 763 at p. 767, per Cockburn, C. J .  
140. P. Taylor, Treatise c;n the Law of Evidence (12th edition, 1931). p. 59. 
141- Tracy Peerage (1843) 10 C1. &Fin. 154 at p. 191 
142- W. M. Best. Principles of the Law of Evidence (11th edition, 1911), p. 491. 
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who, in the main, offer expert opinion in the courts. These changes, viewed 
against the background of the superior discrimination and greater sophisti- - 

cation characteristic of modem juries, have contributed to the modern 
attitude that a jury, properly directed, will find expert opinion a source of 

material assistance, rather than a hindrance or a distraction, in the 
dischargc of their duty. 

The contemporary educational, social and cultural context warrants 

a fresh poht of departure, in regard to formulation of the principles which 
regulate the admissibility of expert opinion, in several respect 

( i  It is submitted that the credentials of an expert should be flexibly 
construed, The diversity of the avenues of acquiring expertise in different 
fields at the present 'day militates against the adoption of a rigid criterion 

in regard to the qualifications of an expert. Thus, a formal traitling it1 the 
relevant field should not be regarded as an indispensable prerequisite for 
the acceptance of a witness as an expert, and due weightage should be given 

to practical experience. The majority of the decided cases is in line with 
this approach, and the authorities which cannot be reconciled with it ought 

not to be followed on grounds of policy. 

(ii) There is no cogent reason to recognize a total bar against the 
admissibility of expert opinion on ultimate issues. It is evident that there 
are many contexts in which an expert is in a better position today than a 
member of the jury to form an opinion on an ultimate issue in judicial 
proceedings, and it does not seem desirable to deny a jury the benefit of this 
assistance. The traditional reluctance of the law to permit an expert to 
express an opinion on an ultiinate issue is inappropriate today in regard to 
matters on which the tribunal does not share with the witness comparable 
competence to draw an accurate illference. 

An acceptable approach is embodied in the American Law Iilstitute's 
Model Code of Evidence which provides that 6cIn testifying to what he has 
perceived a witness may give his testimony in terms which include inferences 
and may state all relevant inferences, whether or not embracing 
ultimste issues to be decided by the trier of fact, unless the judge finds 
(a) that to draw such inferences requires a special knowledge, skill, esperi. 
ence or  training which the witness does.not possess, or (b) that tlie witness 
can readily and with equal accuracy and adequacy communicate what he 
has perceived to the trier of fact without testifying in terms of inference'or 
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stating inferences, and his use of inferences in testifiing 'will be::likely to  
mislead the trier of fact t o  the prejudice of the objecting ~arty".l4~ 
Adherence to  this principle will obviate the discrepancy which now exists 
between the theoretical legal position and the coilsistent practice of the 
courts. 

Lord Parker, C.J., has aptly observed: &? cannot help feeling th%t, 
with the advance of science, more and more inroads have been made into 
the old common law principles. Those who practise in the criminal 
courts see every day cases of experts being called on the quejtion of dimini- 
shed responsibility, although tech~licall~ the final question [Do you think 
he was suffering from diminished responsibility?' is strictly inadmissible, it 
is allowed time and time again without any objection."u4 This conflict is 
manifested in the palpable artificiality with which the law is frequently 
applied. A clear example of this is furnished by the ruling of an English 
court that, in a case of medical negligence,l45 a doctor who had been in 
court throughout the proceedings might not be asked whether he thought 
that the defendant was guilty of any want of skill, although he might 
properly be asked whether anything he had heard suggested reprehensible 
conduct on the part of the defendam.'46 

(iii) Although it is important t o  forestaI1 the oblique reception of 
hearsay via cxpert opinion, some degree of resiliencc is required to  give the 
law a realistic complexion. Severance should not be insiskd upon too 
stringently in circumstances where a comprehensive statement which may 
incorporate hearsay in trivial respects is essential t o  convey to  the jury an 
intelligible impression of the expert's opinion. Thus, "a valuer may be 
unable to recall all the details of all the sales on which he bases his 
opinion, yet he may be closer to the mark than a less experienced practi- 
tioner who has made an exhaustive examillation of comparable ~ales."l4~ 

(iv) The hesitation to  have recourse t o  expert opinion on the 
ground that it is often founded on assumed facts, may be whittled down 
by the increased use of the expedient of hypothetical questions. This 
procedure is undoubtedly culnbersorne and protracted, but its value 
consists in the explicit allocation t o  the jury of the function of determining 
questions of credibility and other issues of fact. 
-- 

143. Rule 401. 
144. Director of Public Proserk~ions v. A and B.  C .  Chewing Gum, Ltd. (1968) 1 $2. B. 159 

at p. 164. 
145. Rich v. Pierpont (1862) 4 F .  & F. 35. 
146- R. Cross,  09 .  cit., p. 389. 
147. H .  H .  Glass, Seminars on Evidence (1970) p. 70 



(b)  Nun-Expert Opinion 
The basis of a realistic attitude to the admissibility of non-expert 

opinion in modern times is acknowledgment of the nebulous quality of 
the distinction between inferences and the facts which support them. 
The facile veneer of the traditional law is attributable predominantly to 
the assignment of responsibility in these spheres, respectively, to the jury 
and to witnesses, with inadequate appreciation of the problems which 
arise in penumbral areas. 

It is obvious that the law cannot impose an absolute prohibition on 
all evidence involving inferences. *6It can only draw a line between some 
inferences which are considered objectionable, and others which are 
n0t."l4~ The distinction between permissible and unacceptable inferences 
depends not on theoretical criteria but on broad considerations of policy 
and expediency. The crucial factor is the degree of legal relevance of the 
opinion offered or the inference made, Given a high degree of legal 
relevance, de fact0 de!egation of a jury's function to a witness, with 
discrimination and in limited contexts, is not intrinsically objectionable. 
Generally, however, such delegation would be more readily defensible in 
the betting of expert, than in that of non-expert, evidence. 

148. L. H. Hoffmann, 'The Fouth African Law of Evidence (1563) p. 175. 


	JSS3_1_19.pdf
	JSS3_1_19 (2).pdf
	JSS3_1_19 (3).pdf
	JSS3_1_19 (4).pdf
	JSS3_1_19 (5).pdf
	JSS3_1_19 (6).pdf
	JSS3_1_19 (7).pdf
	JSS3_1_19 (8).pdf
	JSS3_1_19 (9).pdf
	JSS3_1_19 (10).pdf
	JSS3_1_19 (11).pdf
	JSS3_1_19 (12).pdf
	JSS3_1_19 (13).pdf
	JSS3_1_19 (14).pdf
	JSS3_1_19 (15).pdf
	JSS3_1_19 (16).pdf
	JSS3_1_19 (17).pdf
	JSS3_1_19 (18).pdf
	JSS3_1_19 (19).pdf
	JSS3_1_19 (20).pdf
	JSS3_1_19 (21).pdf
	JSS3_1_19 (22).pdf
	JSS3_1_19 (23).pdf
	JSS3_1_19 (24).pdf

