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provide values that must influence legisla-
tive and administrative policy and judicial
interpretation in the Courts. (8)

The enactment of a new ‘Children’s Char-
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01. Introduction

Chlldhood or minority has been defined in
different ways in the indigenous and re-
ceived legal tradition of Sri Lanka. The
statutory age of majority was reduced from
twenty one to eighteen after more than a
century in 1989. (1) A child from the point of
view of the law is thus a person under the
age of eighteen. We shall observe that
older children enjoy a wider spectrum of
rights and responsibilities that childhood or
minority is a diminishing legal status.

The concept of the child as a person who
is entitled to legal rights has a long history in
Sri Lanka. In indigenous Sinhala and Tamil
custom children were considered to belong
to parents, and deemed an important eco-
nomic resource for them. (1A) Yet the con-
cept that a child had a right to care and
nurturing introduced some limitations on
parental rights. In the colonial period the
concept of children’s rights was expanded
because it was recongnised that the State
and the Courts has a right and duty to
interfere with parental rights in the interests
of children. in Roman Law the concept of
patria potestas gave the paterfamilias or
head of the family a right of life and death
over a child. However Roman Dutch Law
that represents the Dutch colonial legal
heritage in Sri Lanka, recognised that the
State and the Courts had a protective role in
relation to chidren.

The Courts status is described as that of
an 'Upper Guardian of Minors'. (2) Both the
State and the Courts had a duty to safe-
guard the welfare of children. When English
law was introduced in the British period of
colonial rule, the ancient legal proceeding
known as the application for a writ of Ha-
beas .Corpus was used in child custody
cases to deny parental rights in the Child's
interests.(3)

The obligation of parents, the State or the
Courts to provide protection for children
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that is recognised in both the indigenous
and received colonial legal traditions,.came
fo be developed at a later stage into a
concept of children’s rights. Thus the status

.of minority was considered a diminishing

status as the child grew from infancy fo
adolescence and majority. Judges in the
British colonial period, influenced by Eng-
lish law, recognized an arbitrary age of dis-
cretion at which a boy of 14 and a girl of 16
could make their own decisions in some
respects. (4) The children and Young Per-
sons Ordinance (1939) was enacted in this
century as a 'Children’s Charter’ of Rights.
The Ordinance provided for controls on
adult exploitation of children in employ-
ment, in society, and in the family. It also
provided a special system of juvenile justice

for children in trouble with the law. it was -

therefore described in the legislative as-
sembly as a ‘Charter of Childrens Rights’
that was meant to ‘give them their right
place in society.’ (5)

The Constitution (1978) has carried this
trend to its logical conclusion and envis-
aged the child as a person entitled to civic
rights and the right to share in the resources
of the community. The constitution gives

.the child, like an adult, important fudamen-

tal rights in respect of equality before the
law, gender equality, freedom from torture
and degrading treatment, freedom of
speech, conscience and religion, as well as
cultural rights. (6) However the ‘protection’
concept has not been eliminated. A specific
article in the Constitution declares that the
adult’s right to equality shall not be inter-
preted so as to prevent the introduction of
legislative and administrative policies of the
State that benefit children in general and
disabled children in particular. (7) The
‘protective’ philosophy also underlies the
Directive . Principle of State Policy which
declares that the State shall promote ‘with
special care’ the welfare and development
of children and protect them from exploita-
tion and.discrimination. These Directive
Principles cannot be enforced; yet they
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ter of rights’ was planned in 1979, as a
reflection of national priorities, to coincide
with the U. N. International Year of the
Child. This Charter in fact did no more than
put together modified but existing fegisla-
tion in areas such as child employment,
adoption, and juvenile justice. it did not
répresent a response to even some of the
practical problems faced in implementing
and enforcing the existing laws. The Char-
ter did not emerge as ligislation in the dec-
ade that followed. However the recent
adoption of the U. N. Convention on the
Rights of the Child has surfaced once again
the idea ofintroducing a ‘Children’s Charter
of Rights’. In his message to the U. N.
Summit on Children in September 1990,
President Premadasa has indicated that
the enactment of a ‘Children’s Charter’ is
high on the list of priorities for national
policy. (9) The discussion that follows will
highlight the need for committed law en-
forcement and realistic legal reforms if the
concept of children's rights is to become a
meaningful reality in this country.

02. Justice for Children

The delivery of justice to children through
the legal system requires a combination of
legal rights and enforcement strategies.
Even though we do not have a special
‘Charter of Children's Rights’, in Sri lanka,
we do have a strong theoretical foundation
of law and legat concepts that can be used
to give children equity and justice in the
community. What we lack most are effec-
tive law enforcement and social mobilisa-
tion strategies that can translate theoretical
legal rights into evey day realities that will
touch the lives of our child population. This
is evident if we examine selected areas of
our law.

(a) Constitutional Rights

We have observed that the Constitution
(1978) recognises fundamental rights that
are available to adults and children. The
right to life is not specifically articulated in
the Constitution but rights such as the right
to freedom from torture, and indeed all the
other rights presume the existence of aright
to life. In any event other laws, such as the
strict abortion laws of this country (10) are
based on a ‘'right to life’ concept.

The legal right to life as well as the other
fundamental rights can only be enforced in
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an application presented to the Supreme
Court within one month of becoming aware
of a violation. They can be claimed only in
respect of violations by State or executive
authorities, so that violations by private
persons or organisations cannot be chal-
lenged under the Constitution. The inter-
ests of national security, public order, the
national economy and other specified fac-
tors also legalise the limitations placed on
these fundamental rights. (11) The latter
premise recongises that the fundamental
rights cannot be enforced by seeking —
judicial remedies in situations where politi-
cal violence is met by State controls on
personal liberty. The former constraints
prevent the assertion of fundamental rights
even in times of peace and political stability.

The absence of adequate facilities for free
legal aid, and independent advocates of
children's causes, such as Non-Govern-
mental Organisations, make the
Constitutional remedy very remote for the
vast majority of Sri Lankan children. There
have been a few instances of cases involv-
ing school admissions and torture or per-
sonal violence against children, where vio-
lations of their fundamental rights have been
challenged in the Supreme Court. (12)
Unless the one month rule is amended, the
attitude to private sector violations modi-
fied, and independent legal representation
for children provided, the Constitutional
remedy will not give accessible relief for
violations of fundamental rights, even un-
der normal political conditions.

The concept of ‘social action litigation’ has
been developed in India so as to permit
concerned individuals or Non-governmen-
fal organisations to challenge the conduct
of the State and private persons or authori-
ties who violate the fundamental rights of
any person. Courts also make orders re-
quiring affirmative action that will .ensure
follow up action, so that fundamental rights
do not continue fo be violated. Non-govern-
mental organisations and even individuals
have locus standi to move the Supreme
Court on behalf of vulnerable sectors of the
population who cannot easily obtain access
to this forum. ‘Social Action litigation' in the

Supreme Court has been used in India on

behalf of vuinerable sectors of the child
population, such as bonded workers. The
. recent action of the Sri Lankan Supreme
Court in accepting a letter sent by Boosa
detenues and its order to the Bar Associa-
tion to report on their cases is a precedent
that may be used to argue that Non-govern-
mental organisations or individuals can apply

for redress under the Constitution, on be- -

half of children.

The guarantees of equality in the Constitu-
tion and the other fundamental rights also
confer limited jurisdiction on the Supreme
Court of Sri Lanka, because it has.only a

restricted power of judicial review of legisla-
tion and other existing laws. New legisla-
tion can be challenged during its passage
through parliament, for violation of funda-
mental rights. However pastlaws thatdo so
cannot be challenged under the Constitu-
tion{13) Thus laws, such as the Citizenship
Act, (1948) and various family laws that
discriminate against illegitimate children

cannot be challenged for violation of funda-

mental rights. Similarly inheritance or mar-

- riage laws, that express diverse legal atti-

tudes.in regard to the rights of male and
female children cannot be challenged. The
restrictive attitude of the legal system to
judicial review of legislation thus limits the
scope of legal relief under the Sri Lanka
Constitution.

There is an even greater problem faced in
implementing and enforcing constitutional
rights in the face of the guarantee in regard
to cultural rights. The guarantee on equality
before the law comes into conflict with the
guarantee on protection of cultural rights.
The concept of cultural rights canbe used to
perpetuatediscrimination betweentherights
of boys and girls and between children
of different communities in the area of mar-
riage and inheritance. Thus the attitude to
inheritance rights, capacity to marry and the
age of marriage in Muslim personal law,
may continue to be recognised by the legal
system even when the law on these matters
in respect of other communities is modified
to reflect health concems and foster equi-
table distribution of economic resources.

In the past, uniformly applicable SriLankan
legislation on matters such as wills, major-
ity, adoption and maintenance, minimised
the significance of pluralism in-the area of
children’s rights. However, the present
Constitutional provisions encourages plu-
ralism in personal law. Recent cases on
maintenance of Muslim children demon-
strate how the maintenance rights of Mus-
lim children are more limited than those of
other children. (14) A recent decision on
Muslim adoptions in the Supreme Court
has undermined the inheritance rights of
Muslim children adopted under the uni-
formly applicable adoption statute. (15)
The Supreme Court did attempt to work
within the scope of Muslim personal law in
the Maintenance case, so as to ensure that
aboy over fifteen years was not deprived of
the right to claim financial support from his
father. However, a majority in the Supreme
Court has been insensitive to the plight of
an adopted Muslim child who cannot now
succeed to his or her adoptive parents. The

- valuable dissenting opinion of Justice

Wanasundera, may continue to be ignored in

future on the ground that the Constitutional
guarantees on cultural rights justify a differ-
ent perception of the inheritance rights of
adopted Muslim childrén.

(b) The Legal Status of Children in the

_ Civil Law of the Country

Civil Court have jurisdiction both under
Statutes and the Roman Dutch Law to

-ensure that the rights of children are pro-

tected. The Courts can in their role of ‘Uper
Guardian of minors’ safeguard children's
rights in civil litigation concerning their per-
sonal and proprietory rights. Indeed appel-
late courts have used this jurisdiction in the
past to ensure that there is independent
representation of the 'child’s interests in
property litigation. Trahsfers pertaining to
the property of minor children are subject to
strict control by the Courts. (15A) They have
showed similar concern in custody litiga-
tion, and emphasised that they have the
power fo interfere with parental or adult
rights in the child's interests. (16) We have
observed that the Appeal Courts have no
occasion interpreted the personal laws:in
such a way as to mihimise prejudice to
children. There are instances in which they
have eveninterpreted! the law on .illegiti-
macy in ‘such away' as to minimise the
discrimination against llegitimafe children.
This ‘child oriented’ judicial attitude was

.rejected in the recent adoption case, and is

also not evidenced in the trial courts, which
handle adoption cases. Sri Lankan law
permits adoption only in the case of a child
under fourteen. The concept of representa-
tion for the young child, obtaining adequate
information on the adoptive parents home,
and monitoring the, child's progress are
provided for in the addption statute. How-
ever these legal procedures areé not strictly
adhered to, so that ab_use of infants and

. young children in adoption has surfaced as

a significant area of concern. (16A) )

The courts are of course powerless to
confer legal rights when Statute laws per-
taining to illegitimacy and inheritance do not
recognise a child’s legal right to just and
equitable treatment. We have observed that
the law discriminates aganist illegitimate
children bom out of marriage. Though legiti-
mate children governed by the General
Law, Kandyan Law and Tesawalamai enjoy
equal inheritance rights. (17) Muslim jaw
differentiates between children on the basis
of gender, and the factor of adoption. A
parent of any community may dispose of
his property by will according to a uniformly
applicable pre-independence Wills Ordi-
nance. This legal position however is a
mixed blessing. For a parent may also dis-
pose of property to others and leave minor
children destitute. A creative concept of
family provision that restricts the right of
disposition for the benefit of the testator’s
close family has not bden introduced in Sri
Lanka:

, . e ——————————————————
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Employment law is another area which
affects children’s rights. The minimum age
of employment for children was removed
from the Employment Act (1956) which now
deals with this subject, and promulgated as
a subsidiary reguition in 1957. (17A) Con-
sequently many people are unaware that it
is illegal to employ a child under twelve
years. The detailed controls on child em-
ployment between the ages of twelve to
fourteen set out in many statutes are also
unrealistic, resulting in children in this age
group being exploited in employment in the
informal sector.

Legal controls that were enforced effec-
tively in the early years appear to have
established a tradition of excluding children
under fourteen from employment in indus-
try and the plantations. Factors such as
female employment and free education may
also have contributed to exclusion of young
children from the formal labour force.
However, the incidence of child labour in
the informal sector and especially in do-
mestic service is a matter of concemn.

Compulsory education regulations have
not been introduced so as to penalise
employers who violate the laws on child
labour. An Education Statute of 1939 and
the free education scheme gave children a
legal right to education from the age of five
to sixteen. Yet indigency of parents and
exploitative labour practices ensure that
poor children are placed in employment
and also fail to enter or drop out from the
school's system. Employment as well as
education laws need to be strengthened to
prevent parental and adult exploitation of
children in employment.

Sri Lankan'statute law, perpetuates the
philosophy of nineteenth century English
faw and makaes failure by the father to main-
tain a minor child a criminal offence. Main-
tenance onbehalfofachildisusually claimed
in adversarial litigation in the Magistrate’s
Court. These lagal procedures are ineffec-
tive to ensure that a child receives family
support. The current ‘Janasaviya' pro-
gramme may in time operate as an effective
social security system of support. At the
moment, children of all classes cannot easily
obtain financial support through mainte-
nancelitigation, particularly in circumstances
where appeals are filed and they delay the
enforcement of court orders. There is an
urgent need to simplify the procedures for
maintenancs litigation so that child mainte-
nance cases can be completed speedily.
Legal aid and counselling for such litigation
is also recessary. In addition some social
security benefit system must be introduced
on behalf of children, if parénts without
means are not to be exclusively dependent
on litigation for the purpose of obtaining
child support from liable relatives. Such a
social security benefit system may also

help to minimise the fisk of parents aban-
doning children or placing them in exploita-
tive employment. It may even-help to con-
tainthe Phenomenon of migration for Middle
East employment, which has placed many
children at risk of neglect and abandon-
ment. (17 B}

The present system of justice in civil litiga-
tion is adversarial. This does not help chil-
dren who are the focus of conflict in custody

or matrimonial litigation between parents.
Most countries have found that children’s
interests are best protected when family
disputes are resolved in an atmosphere
conducive to counselling and congiliation.
The present Family Courts are in fact Dis-
trict Courts which are adversarial in their
approach to litigation involving children.

{c) Protection for Children in the Crimi- -

nal Justice system (18)

The legal system of Sri Lanka is positive in
its approach to child survival and develop-
ment, and even in regard to a child's civic
rights. Laws in these areas focus mainly on
rights rather than protections. The Criminal
law by contrast adopts a significant protec-
tive stance and is meant to deter child
exploitation and abuse. The Penal Code
(1883) contains many offences such as
abortion, infanticide, kidnapping, abduc-
tion and rape which are specially meant to
protect children from physical abuse and
prevent unlawlul infringement of personat
liberty. However law enforcement in this
area is very weak. Besides, there has been
no effort to resolve some important concep-
tual issues.

Sri Lankan laws such as those on custody
and maternity leave identify the rights of a
woman with those of her minor children. Yet
the law on abortion is child oriented without
recognising a woman's rights in respect of
her own body. Therapeutic abortions are
not allowed except in exiremely narrow
situations. The rigidity of abortion laws has
placed both the mother and child at risk
from back street abortions. The rape laws
permit consent to be pleaded as a complete
defence even in the case of a young child,
if she is above the age of tweive. The
consent defence can also be raised in
custodial situations such as domestic
employment, where the child is under the
control of the man accused of rape. in some
legal systems, the burden of proving con-
sent is shifted to the accused in custodial
situations, so that he must establish that the
woman consented to sexual intercourse.
This does not represent Sri Lankan law, so
that it is difficult to obtain a conviction even

in cases where the victim of rape is a young
child between the ages of twelve to four-
teen.

The Laws on child abuse are also inade-
quate. Incest is not a crime under the Penal
Code, while PartV of the Children and Youg
Persons Ordinance (1939) on cruelty 10
children has never been broughtinto opera-
tion. Physical assaults and abuse of chil-
dren must be prosecuted as the highly
tachnical offences defined in the Penal
Code. This makes obtaining convictions for
physicat injury other than homicide, difficult.
This is one reason why many of the acts of
gross cruelty perpetrated against employed
and adopted children or children in the
family go unprosecuted. Besides the Juve-
nile Court Magistrate in Colombo, before
whom the child victim of such abuse is
usually produced has no jurisdiction to
impose sanctions on the adult. The aduit's
conduct thus goes unpunished unless the
Police is willing to make an effort to investi-
gate the case and initiate a prosecution in
the ordinary courts.

The law on prostitution and trafficking in
children is based on nineteenth century
colonial Legislation — the Vagrants Ordi-
nance (1841).the Brothels Ordiance (1889)
and the Penal code (1883). Inavitably the
provisions regulating prostitution in public
places in the former Ordinances, and those
regulating female prostitution and fraffic in
women for the prupose of porstitution, do
not bring within their net the new form of boy
prostitution that has surfaced as a problem
in recent years. The laws on trafficking are
also inadequate to deal with problems
concerning sale of children for adoption
and export of small boys to the Gulf States
for Camel riding. Some executive action
has been taken recently to tighten immigra-
tion controls in regard to travel abroad by
small children. However, many boys who
are already in the Gulf States as camel
riders have not been traced because of the
failure to identify, their camps and negoti-
ate through diplomatic channels with their
employers.

Statutory controls on use of children in the
film industry and for pornography can be
found in the legislation regulating employ-
ment of children, and obscene publications.
(19) Penalties in the Obscene Publications
Ordinance (1927) have been increased
recently. But it is not clear whether the
controls cover use of children in pormogra-
phy. Frequent use of children in advertising
as well as the public advertisements for use
of children in adverstising suggests that the
system of regulatory controls and licenses
on this subject is not in operation. Inade-
quacies in drug law enforcement have
encouraged the use of even small children
as couriers in the lecal drug trade.
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The Children and Young Persons Ordi-
nance (1939) was a Statute that was en-
acted so as to provide a system of juvenile
justice for children in trouble with the law.
This statute provides for a system of proba-
tion, and the rehabilitation of children with
criminal convictions, or with a history of
delinquency. It created a system of juvenile
courts and also provided for the removal of
children from malfunctioning home envi-
ronments and their placement ‘in care,’
‘either with a responsible adult or an institu-
tion. The statute provides for separation of
child-offenders from aduit prisoners. How-
ever the lack of an adequate cadre of proba-
tion officers and judicial, prison, and institu-
tional facilities, has resulted in various
problems.

There is ‘only one Juvenile Court based in
Colombo sothatordinary Magistrates Courts
are required fo handle cases of child offend-
ers. Children are sometimes plaged on
remand with adult offenders for minor of-
fences. On the other hand women who are
detained or committed to serve sentences
of imprisonment may be placed in these
institutions with their small children. The
recent practice of ‘rehabilitating’ street chil-
dren appears to result in a misuse of both
the Vargrants Ordiance and the Children
Young persons Ordinance. Children are
picked up by the police, separated from
their parents, brought before the Juvenile
Courts, and placed ‘in care’ in various insti-
tutions. (20) However, the official word used
in making these placements is ‘remand’.
This in itself reflects the approach of the
authorities to this interference with personal
liberty.

The Wimalaratne Committee on Sen-
tencing of Young Offenders produced a
report on this subject (21) The suggestions
for reform made in this report have not yet
beenimplemented. However the concept of
a ‘Children’s charter' of Rights has been

surfaced once again by government, and it -

is likely that the subject of juvenile justice
will receive attention. It is not clear whether
there will be any effort to relate these re-
forms to new problems that have surfaced
after the Wimalaratne Commission pro-
ducedits report. This is partly due to the lack
of an effective consultative process in initi-
ating law reform. ‘

Unlike in other areas, the major problem
with the administration of criminal justice is
the inadequacy of law enforcement, This
situation is worsened by lack of public
awareness of legal rights and responsibili-
ties, and the virtual non-exestence of mecha-
nisms. for obtaining representation for the
child in legal proceedings. The Probation
and Child Care Department does not have
adequate resources. Unless individual
lawyers are persuaded to intervene, and

agree to flow a case on child abuse, the
child's situation does not attract special
concern. Adult violations of the law, even as
it is, go unprosecuted. The absence of a
committed policy of law enforcement this
encourages further violations. This is seen
clearly in the area of child employment in
domestic service, that is a fertile source of
child abuse.

Conclusion

The theoretical framework of the law in
regard to children’s rights has areas of
inadequacy. However, it is in the main
geared to delivery of justice to children.
Gaps and loopholes in the law in general,
and the constitution in particular should not
be continued, and some major reforms can
be introduced in the areas discussed above.
Howsver, the need of the moment is not so
much theoretical change in the statement of
children’s rights but an effective and com-
mitted enforcement policy. This need is
specially urgent in regard to imposition of
penalties for adult abuse and explitation of
children. The protective stance of the law
cannot become meaningful unless there is
such a committed law enforcement policy.
Judges, lawyers and law enforcement
authorities are required to respond with
greater sensitivity to the child’s right to re-
ceive justice through the legal system.

Crucial to this process is the provision of
facilities for independent representation of
the child’s interests in legal proceedings. At
the moment several official administrative
units handle issues relating to children - the
Children’s Secretariat, the Probation and
Child Care Depariment, The Women and
Children's Affairs Division of the Ministry of
Labour, and the Women and Children's
Bureau of the City Police, in Borella, Yet
when a problem such as that involving
trafficking in boys for camel riding in the
Middle East or child prostitution and por-
nography surfaces, there is no single au-
thority that can be moved to take effective
action on behalf of the childVictim. This is a
lacuna in the exsisting administrative ar-
rangements for dealing with problems relat-
ing to children. The gap in official response
is felt more keenly because
non-governmental organisations in Sri
Lanka which do assist children placed in

difficult circumstances have mainly service -

oriented programmes for them. These or-
ganisations have not, as in India emerged
as activist organisations that seek justice
for the child in society and through the legal
system.

Unless the State, individuals and these
organisations combine to place protection
of children'’s rights high on their list of priori-
ties, legislative reforms and a new chil-
dren’s charter will not bring justice to chil-
dren. A child placed in a well functioning
family unit will in genetal enjoy the rights
granted by the legal system. Intervention on
his or her behalf may bé necessary onlyon
occasione |t is the child in difficult circum-
stances or from the malfunctioning family
unit that needs the special protection of the
legal system. Such a child depends on
effective law enforcement and legal repre-
sentation to claim his legal rights.

Law enforcement is fraught with problems
in a situation where therte has been a total
breakdown of law and order. The anguish
and suffering of children conscripted forci-
bly for armed combat in the North and the
East, and rendered homeless refugees in
their own country cannot be alleviated by
Charters and Conventions of Children’s
Rights. However, laws articulate values that
can set standards when an effort is made to
implement them. Thus enforcement of
existing laws where political realities make
law enforcement possiblé is an urgent need
if children’s rights in Sri Lanka are to mean
something more than empty rhetoric.
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