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Reformation of Labour Laws in a
Liberalized Economy with Special
Reference to Sri Lanka™

The subject of Labour Law Reforms has al-
ways been controversial with national implica-
tions specially in view of the conflict of interests
of the parties involved. Being a HR Practitioner,
inevitably | would view this subject in the con-
text of Industrial Relations & national priorities.
Itis believed that any law enacted in a demo-
cratic country should satisfy the aspirations of
the stakeholders and serve the greater interests
of the community. In this context, it should meet
the requirements of the three social partners -
Employers, Employees and the State. Toquote
Bentham a great political philosopher it should
be geared for the greatest good of the greatest
number. Labour faws have had the destructive
eftect of nullifying the very objective for which
they are intended. Itis meant to safeguard and
maintain minimum standard in the labour mar-
ket. However the labour laws could discourage
the employers who are law-abiding and desir-
ous of expanding their business operations.

BACKGROUND

The origin of Labour Law in Sri Lanka could be
traced to mid 19" century during which period a
series of labour legislation was promulgated com-
mencing Ordinance No. 5 of 1841 to promote
and encourage plantation labour and toimprove
their living conditions. Since then plethora of labour
laws have been enacted to meet the require-
ments of that time in the sphere of Industrial
Relations. Sri Lanka moved from a centrally
planned economy toa market economy in 1977.
An analysis of the labour laws enacted prior to
1977, specially during the period of closed
economy 1956 - 1977 reveals foflowing salient
features:

© Weighted towards high protection in favour
employees

© Provided irrational job security to employ-
ees thus encouraging unproductive employ-
ees.

© Laws are enacted on political consideration.

© Conditions and facilities granted can be in-
creased but not easily reduced.

© Implementation of labour laws entailed finan-
cial burden onthe employer.
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Even though the economy was gradually deregu-
lated since 1977, adequate initiatives have notbeen
taken to effect changes in the of labour laws in order
to facilitate and optimise the benefits of the Market
Economy. This has created a contradictory situa-
tion in which at present 75 % of the Sri Lankan
Economy is managed by the private sector whereas
the labour laws have not suitably modified or
changed to meet the new demands of the market
economy. The successive governments have de-
clared that the private sector is the engine of growth.
However, if a conducive business environment is
not created the effective operation of the private
sector could be impeded, thus resulting in total break-
down the Economy. In brief the rigidity of labour
laws and the restriction on the labour market dis-
couraged investment and had adverse impact on
the expansion of employment, productivity and
economic growth of the country.

THE NATURE OF CURRENT LABOUR LAWS

Inorder to understand the nature of the current labour
laws, | would refer and analyze briefly 3 pieces of
important labour legislations applicable currently and
this would provide an understanding of the present
position. -

a) Termination of Employment
(Special Provision) Act. 1971

This act requires the employer to obtain prior written
permission from the Commissioner General of
Labour for any form of non- disciplinary termination
including the closure of Business.

This act was enacted in 1970's in order to prevent
retrenchment and fay off of employees in the pri-
vate sector in an economic environment where
there were severe restrictions on imports and for-
eign exchange resulting in closure of enterprises.
With the emergence of an open economy in 1977,
at present these reasons are not relevant and valid
but still law continuous to be unchanged.

* (A paper presented at the National Summit 2003 on “The Reformation of Labour Laws in the Liberalized Economy”

organized by The National institute of Personnel Management, India on 26-27 February 2003 in Calcutta.)

There are several obnoxious features in this leg-
islation - ,
© The Commissioner General does not need
to provide reasons, which is in violation of
principles of natural justice.
The employer requires to pay wages until
the Commissioner General decides on the
issue. Then, need to lay off may not exist.
© Restructuring of Business is treated differ-
 ently from a closure of Business and more
generous compensation is provided thus im-
posing further financial burden.
© Inmostoccasions, the quantum of compen-
sation ordered were beyond the capacity of
the employer. It would not only affect the
liquidity of the enterprise but also the future
of the employees who continue in employ-
ment. Some times it has been economical
to retain the services of employees rather
than payment of compensation,
© This covered all situations of non-disciplin-
ary nature even incompetence, ill health,
absenteeism thus encouraging low produc-
tivity.
© ltisironical that final decision regarding ra-
- tionalizing or the closure of the business is
in the hands of the Commissioner General.
This restricts the employers’ ability to ratio-
nalize or restructure a businessandalso a
disincentive to investment in labour inten-
sive enterprises.
© AmendmentNo. 51 of 1988 to the Act stipu-
lates the requirement of obtaining permis-
sion of the Commiissioner o terminate an
~ employee who had worked more than 180
days within a period of 12 months.

@

This act certainly served a purpose inan era of
closed economy. In a market economy the pro-
visions of this act is counter productive and a
definite disincentive to investment. Itis agreed
that if an employer wishes to lay off of or re-
trench a workman, he should be made topaya
reasonable quartum of compensation without forc-
ing him to adopt a rigorous process as prescribed
by this actin seeking permission for termination
of employment. Under Industrial Dispute actin
India, such provision has been made available.
Ifthe employer is unable to pay such compen-
sation, an application can be made to the Com-
missioner for determination.
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‘h)‘{_fndu;t?[al' Dispute Act -

‘This Actgrovides a procgssto preventand settle
~Industrial disputes through conciliation, arbitra- -
tion, collective bargaining/agreement andasys- .

temiof fabour tribunals. it hag also-provided a

“procedure to be followed in redundancy or re-
“frenchment but has become ineffective due to
“the introduction of the Termination of Employ-

‘ment {special provision) Act. The significance of

“this actis that it provides a system to resolve

Industrial Disputes and to regutate industrial
Relationg but il defined procedures connected
thereto have minimized its beneficial effects to
the employer as well as employee.

-© - Officials of the Labour Departmentwho are

entnisted with the responsibility of concilia-
tion need a greater degree of expertise and
theyltend to reach compromise at the ex-
pense of the Employer. _

© Appointmentof arbitrators is notdone ona
proféssionalbasis.

©. On many occasions, Unions have vio-
‘lated the provisions of the collective agree-
ments. Eventhough there is a provision to
take legal action for such violation, the state
has failed to act effectively. Unions prefer
toachieve their goals through use of strength
in preference to collective bargaining. This

- hasdowngraded the value of collettive bar-
gainingin the eyes of the employer.

“©  Systemoflabour tribunals has not realized

the desired objectives. This process has
been slow and legalistic and the number of
cases pending has increased thus causing
delays in dispensing of Justice.

© The Labour tribunals have been provided
with power to reinstate dismissed employ-
ees which is an infringement on the right of
the Employer. It is felt that the Employer
should not be forced totake a person who
‘does not enjoy his confidence but provide
anoption to pay compensation in ligu.

© InDecember 1999, few days prior fo the
General Election, Industrial Dispute aci was
amended by the former Govemmentto pro-
vide recognition to the Union by the Em-
ployer where they command 40% of mem-
‘bershipamong employees. Thiswas done
without adequate consultation with the
Employer organizations. The Employers’
Federation of Ceylon representing the ma-
jority of employers were never against such
move but they requested a provision to de-
recognize the unions adopting unfair labour
practices. '

¢) Wages Board Qrdinance
The wages board ordinance No. 27 of 1941

makes provisions relating to all Trades in re-
gards to the payment of wages, fixing'of wage

period; overtime, holidays, maintenance of wages

records and their preservation and penafty for non
- compliance.

© This act covers around 40 Trades and some of
the provisions ad{erésly aftect productivity. For
example, Sunday is a fixed week holiday for
most of the trades: If employed on a Sunday

the rate payable is 1 1/2 times the wage and .

another holiday in lieu should be given. As this
holiday cannot be rostered either employee will
be entitled to overtime or alternatively extra
workers need be employed.

© Majority of wages Boards had fixed time-rated

wages. In certain Trades, wages are adjusted
based on cost of living. On certain occasions,
decisions have been taken to increase salaries
for political consideration and/or due to union
pressure. Such actions breed inefficiency and
adversely affect productivity. Consequential high
labour cost unrelated to productivity would make
the product or service uncompetitive and also
desists the investors from investment in labour
- intensive enterprises.
© Sec. 59 A of the Wages Board Ordinance
makes the “Principal” Employer liable for non-
payment of Wages, provident fund and other
dues in relation to the employees of a contractor
providing service to the “Principal” Employer.
* Such legal provisions are certainly not encour-
aging signals for investors.

IMPACT OF LABOUR LAWS ON INDUSTRIAL
RELATIONS AND THE ECONOMY

I have reviewed only three important pieces of
legislation. The nature of this legistation clearly con-
firms even-though the socio-economic environment
has changed, the fabour law has not been suitably
modified or reformed to meet the challenges of the
market economy.

These characteristics prevail in other labour legisla-

tion currently in force. In brief -

© Thelabour laws are heavily weighted in favour
of the employees. This hias adversely affected
the productivity and as a result enterprises would
become less competitive.

© The rigidity of labour laws and its over protec-
tive nature in favour of employees have im-
posed severe constraints on the employer. This
restricts the business activity, increases the cost
and discourages full employment.

© This has an adverse impact on the economic
growth which is a sine-quo-non to find solutions
to poverty alleviation and unemployment which
are prevalent in Sri Lanka and South Asian
countries. The economic growth during the last
decade was around 4% - 5%, whereas at
least growth of 8% is required to meet the socio-
economic demands of the emerging saciety.

© The rigidity of labour laws has given a wrong

sense of confidenceto the employees and
the unions. This has had a positive as well
as negative impact on industrial relations.
Whilst it provided'strength to the employees
and corrected the.imbalance prevailed be-
tween Employer and the Employee, ironi-
cally this strengthis being used by the un-
productive employeés to perpetuate ineffi-
ciency. Even in such situations, it is not
_possible to terminate the services of ineffi-
cient employees.
© This situation discourages the employersto
comply with the law and inducing them to
find ways and means to evade the effect of
the law. :
© Entrepreneurs notbeing interestedin invest-
ingin labour intensive businesses, they tend
to adopt automation or other means to reduce
the number of employees involved.

Ttisadilemma that governments in power since

independence specially Efter the advent of the
market economy have ﬁeen oblivious to the
reality of this situation. This lack of concern by
the govemment makes the independent analyst
confused and astonished. Employer organiza-
tions, Trade chambens have made numerous
representations emphasizing the need for labour
law reforms. The response has been lukewarm
and ofinconsistent nature. The main reason for
this lackadaisical attitude is high dependence of
political parties on workingpopulation to win elec-
tions. No party is prepared to antagonize ‘the
vote bank’ for the greatet interest of the nation,
They could certainly take a lesson from the
Singaporean leader Leg-Kuan-Yew who was
very firm with the trade unipn leader, Mr. Suppiah
who threatened the government with strike ac-
tion in early 1967. He says in his autobiography
“The Government could hot allow any union to

jeopardize Singapore’s survival” That | consider

was the starting point ofithe establishment of
Modem Singapore.

APPROACH OF THE PRESENT GOVERN-

MENT

In 1979 the government produced a White Pa-
per on Employment recommending reforms in
the Industrial Relations System but failed to pro-
ceed beyond. The People’s Alliance Govern-
ment in order to keep theif promises to the work-
ing class during the General Election 1994 made
anattempt to enact ‘the Workers Charter” which
was meant to strengthenfurther the protection
cover of the workers. Dueto the protest from the
business community this was abandoned. The
most recent attempt is the Draft National Em-
ployment policy for Sril.anka formulated by the
present United National Front Govemment with
the overall vision for SriiLanka “to be a pro-
vider of a globally employabie, competi-
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tive Human Capital” This policy paper con-
sists of 7 initiatives and under the initiative No.
6: captioned “Partnership Re-aligned” following
has been stated:

“The weak tripartite partnership among the
government, employees and trade unions
has been a deterrent to Sri Lanka economic
growth and social progress in the past. The
rigidities of our labour relations framework
(our tabour law framework remained es-
sentially what is prior to 1977) and the
adversarial approach of Industrial Relations
Systems have generally been looked upon
as negative factors in our labour market.
These factors have had an adverse impact
on the attraction of employment - oriented
investments both foreign and local and the
productivity growth of our enterprises”.

As Key Strategies, following has beenindicated -

“Any meaningful steps to promote productive
and stable employment in Sri Lanka needs to
NECESSARILY ADDRESS THE LABOUR
LAW regulatory framework towards reform to™
*  Create an environment that is more
conducive to employment orientedin-
vestment
Facilitate the optimum utilization of
manpower

While giving due regard to internationally ac-
claimed labour standards

This clearly indicates the Government of Sri
Lanka is fully aware of and accepted the urgent
need to reform the labour laws.

The important question s,

Would the political masters have the courage of
conviction to act according!y? | do not want to
be a prophet of doom but sincerely hope and
pray that the tragic past would not be repeated.

RECENT LABOUR LAW REFORMS

In pursuance of the government policy enumer-
ated above, on 07" January 2003 the Honor-
able Minister of Employment of Labour Mr.
Mahinda Samarasinghe, presented to Parliament
3 Bills for adoption. The fundamental features of
three Bills are -

A Industrial Dispute (Hearing and De-
termination of Procedure) (Special Provi-
sions) Bills

(] Proceedings before Labour Trbunals
Labour Tribunal will be required to make their
final orders not later than 4 months from the date
of applications. Time fimits have been stipulated
for notices to be sent to relevant parties and

statements to be filed. To proceed with inquiries in
the absence without sufficient cause of, a party and

to hear applications from day to day until their con-

clusion. Not to permit any postponement of hear-
ings except for exceptional reasons. Appeals against
an order of LT to be made within 21 days excluding
holidays. Appeals to be heard & decided within 4

months. The 04 months time limit will apply to the -

Supreme Courtaswell.

{ii) Proceeding under the Termination of
Employment of workmen (Special provision) Act.
The Commissioner General of Labour to make or-
der within 01 month from the date of application or

. complaint.

(i)  Proceeding before Arbitration (Voluntary
or Compulsory)

To make the order within one (1) month

{iv)  Determination of Pending Action
Pending inquiries before L.T. and courts of appeal
are to be completed within 04 months. Pending
application under the termination act and before ar-
bitrators and Industrial Court are to be concluded
within 01 month and 2 months respectively.

B. Industrial Dispute Act Amendment Bill
To reduce the time period within which an applica-
tion to be made to the Labour Tribunal from 06
months to 03 months.

C. Termination of Employment Workmen
(Speciat Provision) Bill

© Compensation payable to a workman in case
of a Termination to be computedin accordance
with such formula as determined by the Com-
missioner General of Labour. .

© Requires the Commissioner to afford the Work-
man concerned an opportunity of being heard
inrespect of applications made for Termination
by Employers.

© Commissioneris vested with the discretion to
award compensation to an employee where in
his apinion the continuation of employment of
.such employee is prejudicial to him,

© Period within which an employee can make a
complaint under this act has been reduced from
06 months to 02 months.

When these Bills were presented in the parliament,
certain amendments have been made in response
tothe protests made by trade unions and the Oppo-
sition Party, The copies of the legislation have not
been released as yet. However this gives an indi-
cation of the extent to which the government is
responsive to the trade union pressure.

CONCLUSION

We urgently need to take a fresh look at our labour
laws and the Industrial Relations System. Due to
historical reasons, labour law in our countries is
heavily weighted towards the employees. Withthe
emergence of the market economy we need to

amend, modify and repeal laws to meet the
emerging derhands of the Business World. The
current labour faw has not changed since 1977
despite the change over to the Market Economy-
and the free market economy requires private
sector involverent and massive private sector
investments. The current fabour laws are rigid
and not conducive to attract investment. They
impede economic growth and as a result the
economic progress of the nation is retarded.
Hence, the reformation of labour law has be-
come a critical national issue which requires the
urgentattention of the govemment andthose who
are concemed with the progress of our nation.
The labourlaw should suitably reformed to facili-
tate the socio-economic progress and it should
be periodically reviewed to meet the emerging
demands of the society within the framework of
the labour standards, which are suitable for de-
veloping countries.

Itis of critical importance to look after the inter-
ests of all stakehotders. The interest of employ-
ees should be safeguarded by the laws of the
country. In doing so, it should not adversely
affect of interests of 6ther stakeholders and the
community. The collaboration of the social part-
ners (Employers - Employees - State) is im-
perative to create the wealth of the nation. To
achieve this objective, there should be an un-
derstanding amongst the three parties involved
through consultation, consensus and compro-
mise which would bring about a clear policy and
an action plan to be implemented with a sense of
urgency. A balance between social justice and
economic growth would provide optimum ben-
efits to the workers, enterprises and the nation.

Inthis regard, it is pertinent to quote Professor.
Venkata Ratnam, a famous son of India who in
his article “The role of the state in industrial rela-
tions in the era of globalization”, in a ILO publica-
tionin 1997 stated - “The changing times callfor
radical thinking on the intent and content of ldbour
policy. It should move away from the regulation
tothe facilitation; re-action to pro-action; and dis-
pute resolution to the creation of sound industrial -
relations conducive to economic and social de-
velopment”
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