“LAW OF THE SEA CONVENTION - THE EMERGENCE OF A
NEW LEGAL MECHANISM FOR THE TRANSFER OF .
TECHNOLOGY TO DEVELOPING COUNTRIES.”

A. ROHAN PERERA
Introduction -
(i)  Brief Survey of Traosfer of Technology issues in International Neéoﬁétions

The transfer of technology from the industrialized developed countries
to the developing countries, is perceived as a major factor in achieving the
development objectives of the Third World. The UNCTAD Report, “An
International Code of Conduct on Transfer of Techaology' (1) referring to
the objectives of the developing countries, states that the task of the Code
is, “to restructure existing relationships between suppliers and recipients
of technology, so as to facilitate-the Third World’s access to the accumulated
promise of mankind’s scieatific and technological achievements.™

The desire to restructure the existing legal relationship between the
suppliers and recipients of technology has been motivated by an awareness
on the part of the developing countries, of their technological dependance
on the industrialized countries, a dependence, further accentuated under
the existing legal mechanisms for the transfer of technology. - ' -

The existing legal mechanisms for the transfer of technology are usually
in the form of direct foreign investments, joint ventures and licensing
agreemeénts. These mechanisms, particularly the licensingi agreements,
contain restrictive conditions for example, restrictions on research and
development, restrictions on use of personnel and adaptation, restrictions
on exports, price-fixing and exclusive sales or representation agreements and
a host of similar constraints, which on the one band, accelerate the high cost
of technology to the developing countries and on the other, increase the
technological dependance of these countries, thereby prejudicing their efforts
to achieve an indigenobs technological capability.

Surendra 1. Patel, in his paper “The New Internationa! Economic Order
and the technological transformation; of the Third World",(?) draws. an
interesting analogy between the leasing of land under feudal conditions and
the transfer -of technology under the existing legal mechanisms.

. “_Then landlords owned the land which was cultivated by serfs,
“share-croppers or tenants-at will.  These cultivators did not enjoy fixity

1 U.N.DoC:TD/B/C_6/ACJ?}?/SupplfijﬁRcv:»}~,3(1975).

«2) Surendra 1. Paicl, “The New In{emational Er.ono;m'c O rder snd the technplogica
transformation of the third world - A paper presegted at the workshop on the . N(8]-
Hegue Academy of International Law - Sed Academie De Droit Internatioaal, 1980-
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of tenure, ... or im general invest labour and resources in the improvement
of land from which they would be entitled to benefit. No wonder, &
complete restructuring of the legal fabric of land relationships in Europc
had to precede the modernization of both the techniques of the agri-
cultural production and the management of farms ... There is a parallet
between leasing of land under feudal conditions and technology transfer
now. Technology 1s generally leased, not sold. The agreements for
_ the transfer of technology contain several restrictive practices ...”

. Underlining the need to liberalize these restrictive condmons which
_ govern the uncqual relationship of the “Jandlords™ and “‘tenants’ of the
" present day*‘technological feudal order” the developing countries have lannched
several important initiatives, directed towards the re-structuring of the existing
legal mechanisms governing the transfer of technology. These efforts of
the developing countries, must necessarily be viewed in the wider perspective
of their efforts to restructure the entice North-South relationship.

As far back as 1961, General Assembly Resolution 1713 (XVI) of 19
December 1961,(3) called for “a study of the efforts of patents on the economy
‘of undér- deveIOped countries.”” The Resolution also requested, inter-alia,
an andlysis of the patent legislation in least developed countries in the light
of economic devclopment objectives. In 1964, the Secrctary-General of the
‘U. N. in his report “Thé Role of Patents in the transfer of tcchnology to
developing countries”(4) underlined the need to counter the difficulties
experienced by devclopmg counmes, in gaining access to appropriate
technolog;es .

An |mp9rtan{ landmark. in the initiatives of the developing countries
~was the UNCTAD 1II Conference, held in Santiago, Chile, in 1972, which
-endorsed the work of the UNCTAD and of the Inter-Governmental Group
on Transfer of Technology. The Conference called on developed market
.economy countries .to unprove the means of access to technology by the
developing countries as well as the terms and conditions undcr which the
. techpology could be obtained.

The culmination of‘thcse itiafives was reached with the inclusion,
.in the Declaration on .the Establishment of a New International Economic
Order, NIEO. at the. Sixth Special Session of the UNGA iz 1974, oue of the
principles on which the NIEO shounld be founded was:

“giving to the developing countries access to the achievements of
... modern science and technology and promoting the transfer of technology
- and the creation of indigenous technology for the benefit of the developing
countries 1n form§ and in accordance with procedures which are suited

- to their. economies;”(5)

.3) U.N. Doc. TD/B/ACH/12 (3974).
() UN. Doc. E 396} (1964).

(8) Resolution 3201 (S - VI) Genera! Assembly, Official Records, Sixth ‘Special Session,
Suppl.No.1.(A/9559) Paragraph 4(p).
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The Programme of Action on the establishment of a New International
Economic Order, elaborated the measures required for an’ eﬂ'ectwe transfer
of tcchnology to developing countries.(6) N '

These measures lay cmphas1s inter-alia, on the need to adapt- tcchno[ogy,
to the varying stages of development in the developing countries and on the
creation of suitable indigenous .technology within these countries. - The
Programmie of Action called for the formulation of an International Code
of Conduct for the Transfer of Technology and to adapt Commercial practices
governing transfer of technology to the requirements of the developing countties.

The initiatives of the developing countries for better terms in respect
of transfer of technology for its social and economic developient, received
further impetus, with the adoption, at the Twenty Ninth Session of the UNGA,
in December 1974, of the Charter of Economic Rights and Duties of States.(7)
Article 13 of the Charter relating to transfer of technology, refers to the
fo]lowmD ,
..In particular, all states should facilitate the access of developmg
countrxcs to the achievements of modern science and technology, the
transfer of technology and the creation of indigenous technology for
the benefit of the developing countries in forms and in accordance with
procedures which are snited to their economies and their needs.”

" A direct consequence of these initiatives, was the convening by the UNGA
m 1977, of an international conference under the auspices of UNCTAD,
to formulate a code of conduct for the transfer of technology.

Negotiations at the UNCTAD over the past several years reveal that,
although agreement has been reached in several areas, major differcnces still
cxist, between the developed and developing countries on several fundamental
1ssues with regard to the code. The key outstanding issue concerns the
deternyimation of “restrictive business practices’ to be prohibited by the code.
The Group of 77 and the developed countries have presentad scparate drafts
on the proposad code. The Group of 77 draft lists some forty items to be
categorized as ‘‘restrictive business practices.”” (RBPs)(R) This has not met
with the approval of the developed countries.

In order to achieve a satisfactory compromise, the developing countries
have shown at the UNCTAD negotiations, a sense of compromise and’
flexibitity and have been willing to accept the code, even without jts legally’
binding character, as a code of voluntary guidelines, provided the developed
countries were prepared to accept some of the outstanding fundamental issues
such as the definition .of RBPs.. However, these efforts of the developing
countries have not been matched by a Slml|81 1c¢ponse on the part of thc,
developed countries. . o

_ The Paris Conveﬁtion of 1883 governs patcnts trade-mprks and. other.

industrial property. The .provisions of this Convention still apply to the

technology transfers of the present day and is weighted towards the protection

of the nghts of the owners of technology.

(6) Resolution 3202 (S - V) Genaral Assembly, Ofcm Récdrds Sixth Spcc:at Scﬁslom
Suppl:No.1.(A/9559). o . ,

(7)) A/RES/3ZBI (XXIX).
(8) U.N.Doc.TD/CODE TOT/3) - 12 May 1981.
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- The UNCTAD Report on- “The International Patent System . as: an
Instrument of Policy for National Development'(9) states that the Convention
represents “‘a reverse system of preferences” granted to foreign patent holders
in the markets of developing countries.. - :

Discussions have been initiatéd within the UNCTAD and WIPO to
balance the monopolistic rights of patent holders with an obligation on their
part to respond to the broader interests of developing countries, by facilitating
the use of patents and by restricting abusive practices in licensing agreements.

These issues,. as in the code of conduct negotiations, have proved to be
the key areas of fundamental difference between the developed and developing
countries, retarding the substantive progress of the negotiations.

(ii) Preliminary initiatives in the United Nations, leading to the canvening
of UNCLOS Il o

The tréemendous technological developments that took place in the post-
war era, with regard to the exploitation of ocean resources, prompted a
parallel initiative by the developing countries which uaderlined on the one
hand, their awareness of the vital importance of ocean resources for their
economic development, and on the other, an appreciation of the need to have
access to marine technology, science and skills, in order to effsctively utilize
and develop these resources. '

The forum for this parallel initiative was once asain the General
Assembly of the United Nations. UNGA Resaolution 2172(XXT) of 6
December 1966 on Resources of the Sea requested the Secretary-General of
the U.N. to undertake, “a comprehensive survey of activities in marine
science technology, including that relating to mineral resources development, ™
Persnant to this resolution, a report on  ‘‘marine science and technology,
survey and proposals” (10) was prepared by thc Secretary-General.

A series of similar resolutions were adopted in the U.N. in the succeeding
years, -which clearly demonstrated the concern of the developing countries
mn the acquisition of marine scientific knowledge and technology for the
effective utilization and development of the ocean resources.

- These preliminary efforts culminated in the adoption in the United Natjons

‘of Resolution 2749(XXV) of ‘17 December 1970 on the Declaration - of
Principles Governing the Sea-bed, Ocean Floor and the Sub-soil thereof
beyond the Jimits of Natiopnal Jurisdiction, The Declaration, adopted
- unantmously, icorporated - the -historic “common  heritage” principle
‘propounded for the first time in 1967, by Ambagsador Arvind Pardo of Malta.

- Article 9, it s declared - that: -

(9 U.NDocTD/B/C.6/AC 21974,
(10) UN.Doc E/4487. I
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- “.. The. regime, inter-alia, provides for the orderly and- safe
development aad rational management of the area and its resources’
and for expanding opportunities in the use thereof and ensure the equitable
sharing by States the benefits derived therefrom, taking into particular
consideration the interests and needs of the developing countries, ..."'(')

The “equitable sharing” of ocean resources, the “expanding opportunities'
in the use of such resources, necessarily pre-suppose the access to technology..
Transfer of technology issues had thercfore surfaced even in the early stages
of Sea-bed Committee deliberations, o

Delegates of developing countries stressed the need for “.. a new
determined effort ... to devise a more just and human system for sharing the
World’s resources and pooling knowledge and technology', the mneed fo
“Compensate for the existing technological imbalance and meet the interests
of the developing countries.” Paul Engo of Cameroon, Chairman. of the
First Sub-Committee referred to the “need to bridge the gap between the
developed and the developing countries’ (12) ' '

The question of access to technology by developing countriss for the
equitable sharmg of the ocean resources, had thus assumed major significance.
in the context of the Law of the Sea negotiations and background papers.
on the transfer of marine technology had been prepared by the Secretariat.”
The Conference had on its agenda, the itemy “developmient and transfer of
technology” and the Third Committee of the Conference was assigned the
task of formulating draft articles on this item. The ground had. thus been.
prepared for UNCLOS III to consider all aspects of transfer of technology
with refcrence to  the equitable sharing of ocean resources.

The inconclusive nature of the UNCTAD and WIPO negotiations on’
trapsfer of technology, brought into sharper focus and intcoduced a-greater
sense of relevance to the UNCLOS III negotiations in the formulation of a-
new legal mechanism for the transfer of technology to developing countries.

1
(1)  Defiinition of Marine technology.

According to the United Nations Report, ‘‘Description of some types.
~ of mavine tehnology and possible methods for their transfer,”(!3) the term:
“technology” wvsnally consisting of five important elements, namely, (a) bard-
-wage, (b) operating procedures, () matntenance procedures, (d) operating
and maintenance  skills and (¢) management capacity. The term “marine.
technology™ has generally been vnderstood to smean “the body of knowledge
opd hardware necded for using occan space and for surveying and
developing marine resources.’” : , P

(1) Acticle 29 of fhe Charter of Economic Rights sod Duties of states. ipcorporates the

" principles contatned in Resolution 274HXXV).

(12) Sub-Committes, ‘Sea-bed  Committes, i :
A/ACA3B/SC.1/SE.5/,-20 July 1971, PS; - -
A/AC.138/SE. 82, 18 March 1971 P.8%," o . : VT
Also sce R. P. Ananyd, Lespl Regims of the Sea-bad and the Doveleping cx {a8.

3976, Ch 6. “letoradts of ths Déveloping countries and Daveloplog Law of thoSaa-bed

(38) UN. Doc. A/CONF.6YCYL22 of 27 Pebruary 1973, - oo

Soa
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In other words, the  term “technology“ js a comprehm1<1vc concept
embodymg both .the elements of a “pody. of knowledge!’ and “hardware’.
These two elements are interwoven into the concept and i oes not as a gencral
rule, requlre treatment in isolation. S

The dcﬁnmon of the term “tcchno]ogy in the LOS Cochntibr{ takes
into account the comprehcnswc naturc of thc tcrm Amc]c 5(8) of Annex
III stater : : N

technology means the specialized cqmpment and technical know-
how mc]udmg manuals, designs, operating instructions, training and
'tcChnical'advice and assistance necessary.to assemble, mamtain and
operate a viable system and the ]ega] right to use Lbcse items for thzu
purposc on a non- -exclusive basis.”

Although the conce’pt is thus a comprehensive one, embodying within
itself the dual elements of “knowledge” and ‘‘hardware'’, in actual pragtice
the tendency has been to treat these as distinct elements. Even the LOS
Convention refers to the dual notions of “transfer” and“advancement” of
technology. Perhaps, the rationale for such treatinent is a necd to emphasise
the 1mportanca of building up the technological capacitly of the devclopmn
countries.

This distinction between “‘hardware and - “knowledge’” underlines the
peed for the existence of certain pre-canditions within a country in order
to make the access to technology a meaningful one. It pre-supposes the
existence of a national technology frame-work with an emphasis on a rapid
process of technological education and knowledge to ensure the existence
of qualified manpower resources within the country.

Article 144 relating to activities in the International Sea-bed Area
intfoduces the dual notions of “transfer” and “advancement of technology'.
Sub-patagraph(a)of this Article, deals with the issue of trausfer and t::chnology,
per se, to the Enterprise and the developing countries. [t requires the
Authority and States parties to initiate and promote transfer of technology
programmes for the Enterprise and developing countries with regard to
activities in the area. The Authority and States parties are required under
sub-paragraph (b) to imitiate and prowmote *measures directed towards the
advancement of the technology’ of the Enterprise and the domestic technology
of developing states. -Such measures will provide opportunities to personnel
from the Enterprise and from developmg countries for trammo n marine
smencc and tcchnology : .

'l'hm duat approach is furthcr reﬁcctcd in Part XV of tlxe Convcnuon
on the “Development and Transfer of Marine Technology™ relating ‘to
activities m the genéral marine environment. Articles 266, 268 aand 269 stress
the development of the technofogical knowledge and skills, _particularly of
the developing countries. Article 268 stresaes the amportance a{‘ the acquisition
of technological knowledge and skills and refers; inter-a'ii, 1o the tacquisition
evaluation and dissemination of marine techunological’ knowledge S oand
“the developimgrit of hurﬁzi’nAﬁaobrces {'hfough trainigg and “eQueation of
nationald of detéloping statés: .. ° e i -
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These provisions p'hd,cflinc the vital need Tor the developing countries
to acquire a technological capacity with regard to a wide range of activities
in the general marine environmeént. B : SR

(i) ‘Nature. of Marine technology.

The activities in the general marine environment, such as fisheries and
the production of petroleum and natural pas.from off-shore areas, snvalve
the employment of existing technology. Even with regard to such existing
technology the developing countries have encountered considerable difficulties
since such technology is under the ownership and control of the muliinational
corporations. Under the existing arrangements for the transfer of technology,
restrictive conditions are imposed which prevent the acquisition of knowledge
and the adaptation of this technology to suit the needs of the developing
countries. The initiatives of the developing countries within the UNCTAD
for Codes of Conduct on the transfer of technalogy as well as on transnational
corporations, has been the inevitable outcome of the experience of the
developing countries with regard to the transfer of existing technology under

present conditions.

In contrast to the traditional areas of marine activities, the new afreaa
of ocean resource exploitation, namely, deep sea-bed mining, is dependant
upon ‘“‘technological innovations”.

The United Nations Report “Description of some types of marine
technology and possible methods for their transfer” published in 1975, states:(14)

“In contrast to shallow. water mining ... mining operations on the
deep sea-bed will require large scale and capital intensive technological
innovations. Technology for extended acuivitiy at depths greater thaan
5000 meters is ‘stll undet development.”’ ,

However, the position with regard to deep sea-bed tecknology bas undes-
goue considerable change, since the publication of tlus U.N. Report in 1975.
In an Article published in 1980, ('*) Conrad G. Welling, 2 Senior Vice-President
of Ocean Minerals Company, California, states that the first stage of initial
technology development, started 17 years ago, is essentially complete now
and what js lelt is “to refine the technology avd scale-up the basic system
1o obtain operational reliability and production data."

. The following description from Welling's article provides a realistia
picture of the nature of the imnovative marine techoology that will be used
in deep sea-bed rmuing Operations. :

(4) Supra o. (13).
(18) Conrad G. Wellipg ~ “The Ocean's waiting waincsal resources | Stockton's Part
Soundings; August 1980, pg.6. : .
- Note: The Oceapn- Minerals. Company ia oue of the four Copsortia identified iam
. . Secretariat Publication “‘Sea-Bed Migeral Resource. Development. Rceent
actwitics of the international Consortia® (Doc.ST/ESA/107 apd edd.}.) and
would thns Bécome a pioneds igvestor under Resolation 1 of the -Conferencs.
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- The mining system uses a much heavier and larger pipe than used in the
oil industry. 1n addition, it employs a bottom, self-propelled mining vehicle,
completely remote controlled, that crawls on theocean bottom and picks up
nodules. Through a flexible conduit, the bottom crawler sends nodules upto
an intermediate “‘pumping station” suspended in the water a few hundred
feet above the bottom crawler. The pumping station then sends the nodules
up a. three-mile pipe string to. the “mining ship' at the surface.."”
. : L)
. The well-known multinational Comnsortia, who are the principal actor
jn-this field of innovative marine technology for deep sea-bed mining, are
believed to have spent over 400 million dollars on the deviopment of this
technology. ' : :

" The position of the developed countries and that of the multinational
Consortia, on the transfer of this innovative marine technology o developing
countries are reflected by the views of Welling, that this technology cannot
be meaningfully transferred until it has been fully developed and. used
commercially for a few years. Accordng to this view, the developing
countrics must bide their time, until technology is ripe for (ransfer,

- i

®- _ , o

) “Transfer and Development of marine technology with regard fo acivitles
in the general marine enviroument - A formative legal mechaniem.”

" Part XIV of the Convention provides a mechanism for the transfer of
marine technology, with regard to all activities in the gencral marine
environment. The provisions of this part are drafted in very general terms
and teépresents a- legal mechanism for transfer of technology in a formative
stage of development. :

The principal mechanisms provided for in the Conveation, in this rceard,
are, International Cooporation among states and intcrnational organisations
and ‘the establishment of National and Regional Marine Scientific and
Technological Centres.

- 'T,h"e»_formative nature of the legal mechanism provided for 1o this part
of the Convention, is well jllustrated in Article 266(3), which reads:

“States shall endeavour to foster favourable economic and legal
conditions for the fransfer of marine technology.”

- .- The legal conditions for the transfer of marine techunology are thus left
to states who are only Tequired to “‘endeavour to foster” such conditions.
The basic legal obligation is thus drafted in very general terms and lacks the
stringent-conditiens, - which-characterise-the transfer of technology mechanism
provided in the Convention with regard to activitics in the deep sca-bed.

-~ Article 270 of the.Convention dealing with ways and means of achieving
international cooperation, provides a more specific basis for the transfer and
development of marine technology. . The fundamental basis for such transfer
and. development willbe  “existing bilateral regional or multilateral
programmes.’ and. also; “‘expanded and new programmes,”
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Despite the formative nature .of the mechanism provided fer in this part
of the Convention, these Provisions represent'a modest degree of development,
in that it provides a minimum framework for technology transfer,

While Article 270 thus provides for existing bilateral, regional or multi-
lateral programmes and also expanded and new programmes, as the méans
hrough which “international cooperation for the transfer and developmént
Of marine technology could be achieved, Article 271 provides an institutional
€lement in achieving this cooperation.

This Article deals with “the establishment of generally accepted guide-
lines, criteria and standards for the transfer of marine technology”. In the
absence of a central institutional authority, this is again left to the initiative
of states. In promoting the establishment of such puidelines, criteria and
standards, however, states could take measures, either directly or ena
bilateral basis, either through existing or new programmes referred to in the
preceding Article or within the framework of International Organizations.
This Article read with Article 270, therefore introduces a certain mstitutional
element, to an otherwise formative legal mechanism for the transfer .and
development of marine technology. ,

The institutionsal element introduced in the preceding Articles, is further
developed by the provisiona of the Convention on Cooperation among Inter-
national Organizations. The formative legal mechanism is somewhat
strengthened by utilising existing institutional structures such as the United
Nations Systeny, for the transfer and development of marine technology.

Among the “competent international organisations” whose scope of
activiies will  have a bearing on the marine environment, are
the Inter-governmental Maritime Orcganization (IMO), United Nations
Envitonment Programme (UNEP), Food and Agriculture Organization (FAO),
particularly the Committee on Fisheries (COFI) and the Intergovernmental
Oceanographic. Commission: (YOC).

Article 278 of the Convention imposes a general obligation for cooperation
aptong international organizations. This must be viewed in the light of
- Resolution V of the Conference, sponsored by the Group of 77.(2¢) The
Resolution declared that the maximum use of the mew opportunities for
economic and .social development offered by the Convention would be
- facilitated throngh action aimed at strengthening national capabilities in
marine science, technology and ocean services, particularly ja the developing
countries. The Resolution recommended assistance to the developing
countries in the preparation and implementation of their marine science,
technology and ocean service development programmes. In this context
“the Resolution recognised the special role of competent international
organjzations envisaged by the Convention and recommended that ‘“all
competent international organizations - within the U.N. system expand
programmes within their réspective fields of competence” for assistauce -to
developing countrjes.

(16) A/CONF.62/1.127 - Adopted by the Conference at the 182ad Meeting of tbe Plenary
on 30th April 1982. (Anpex. VI of Final Act),
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The rolé “of ‘Tnternational Orgauizations undcr'v‘vthe thy«;ntiohfwould
- therefore require, that they first coordinate their activit%cs within the -§ystem
in order to perform ‘an active participatoryl rotc_ n fhc,‘transﬁ:r ‘and
development. . of marine technology to the developing countries, A?[}.c,j.e,s
7272 and 278 of the Convention stresses the nead to coordinate the activities
“of competent International Organizations in the transfer .and development
- of marine technology. . :

As recommended in Resolution V, the special role of competent Inter-
- national Organizations would require a re-structuring and a ‘broad-basing
of their present scope of activities. : S

Already studies have been undertaken by various Organizations within
the United Nations System, on the effects of the new legal regime created
- by the Convention, on their traditional technical cooperation functions. A
- study prepared by the Secretary-General of the United Nations “‘on the future
~ functions of the Secretary-General under the draft Convention and on the
needs of countries, especially developing countries, for information, advice
and assistance under the new legal regime™(!7) underlines ... the fundam ental
mportance of relating the substantive activities provided for in the Convention
* to the overall economic and social development efforis of developing countrigs
- and to the activities of the United Nations System in support of thega cff yrts

- Under the provisions of Article 272, on Coordination of Internatignal
- Programmes, states are required to ensure that in the field of transfer of marine

technology, competent International Organizations, coordinate their activities,
" including, “any regional or global programmnies’™ taking into account, inter-alia,
" the needs and interests of developing countries,

Among the sigificant  regional prograremes by  International
Organizations, js the Regional Seas Programme undertaken in different regions
by UNEP in collaboration with tegional organizations and Governments of
the states of the region. The study of the Secretary-General on the Needs
. of Developing Countries, cites by way of jltustration several programmes of

relatively. new and important global and inter-regional projects which have
. been developed by Intemational Organizations within the U. N, System, as a
~ consequence of the evolution of the New Law of the Sea. These include,
" the FAO Programme .on the Exclusive Economic Zone, 10C Programmes to
enhance the marmne scientific capabilities of developing states and the UNESCO/
- ECA project for marine scientific and technological development in Africa.

An illustration of an nitiative directed towards the formulation of a
regional programme, within a regional Inter-govermmenta) Organization,
1s the proposal of Sry Lanka, placed before the Twenty-Second Session of
- the Asian-African Legal ‘Consultative Committee held im Colombo in May
. 1981, on “Economic, Scientific and Technical Cooperation in the use of the

-
{17) "A/CONF.62/1.76 -p.d6.
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Indian . Ocean” (18) .This proposal is to the effect that “The Asian-African
- Legal Consultative Committee should carry out a study of the ways and means
of promoting economic, scientific and technical cooperation, for mutual
berefit among Asian and-African States, in the exploration, exploitation
and the rational use of the Indian Ocean and its resources.” The proposal
stressed . that the institutional framework contemplated for such regional .
cooperation should be of a consultative character and should work .in close
collaboration with existing regional and global institutions such as FAO,
IMO, IOC, UNEP (Regional Seas Programme) and ESCAP. :

The Co-ordination of such regional programmes for technical
collaboration would fall within the province of Article 272 and would assume
considerable importance in the transfer and development of marine technology
to developing .countries, in a regional context. .

Thus the Law of the Sea Convention had already, . even during
its negotiating phase, made a considerable impact on the policies, plans and
programmes of International Organizations, On the one hand it has had
the effect of broadening the scope of activities of Organizations within the
U. N. System and on the other it has generated important regional initiatives .
within the framework of regional Organizations. The - Co-ordination of.
these - activities, taking into account the needs and interests of developing
countries, as required by Article 272 would be an essential pre-requisite, if
these initiatives are to be meaningful to the overall social and economic
development efforts of .devcloping countries. - '

On the means for énsuring this all important eleinent of Co-ordination of - -
International Programmies, for transfer of imarine technology, an interesting
view has been exprossed by a foremost writer on the Law of the Sea, Elizabeth
Mann Borgese. Referring to' the necessity for an ‘‘effective intégrative
machinery” of competent Intermational Organizations, Borgese suggests “a
jotat assembly where problems of ocean policy and manageiment can be debated
i a comprebensive, trans-sectoral rpanner.’'('9)

(1)) Transfer and Development of Technology with reference to the Protection
and Preservation of the Marine Enviropmeot aopd Marine Sclentific
Research. = =~ :

The concept of international cooperation and its rclevant principles,
embraces technology transfer with regard to all activities in the gencral marina
envitonment. These principles are therefore incorporated in Part XII of
the Convention dealing with the protection and preservation of the marine
eavironment, ‘as well: as sn Part XJII[ on Marine Scientific Rescarch.

Article 200, envisages international cooperation “for the purpose of
promoting *'studies, undertaking programmes of scientific research and
encouraging the cxchange of information and data ..'*  Article 201 requires
international cooperation, for the - establishment of ‘' ‘appropriate -scientific
critenia  for the formulation and elaboration of rules, standards and
recommended practices and procedures” for the protection and prescrvation
of the marine’ environment. ' '

(18) . Proposal of. Stj Lanka'.pursuant to Article I(b) of the Statute of the Asiac-African
4 kegal-€onsultativa € m,m_i@t_&c.gd&tqgi}?May 1981, ses Proceedings of Twonty-Yecand
.. Session of the Asian-African Legal Conzultative Committee, Colombo, 1981,
(19) Borgess: “ Law of ths Sea: The Nost Ptrass” Thid World Omarterly; Vold4,
No.4, Oct. 1982, p.717. . S T
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Article 202 deals with the provision of scientific and technical assistance
to developing countries and te-emphasises the aspect of “advancement” of
technology. The assistance conternplated under this' Article, includes the
training of scientific and techuical personnel of developing countries, as well
as facilitating their participation in relevant international programnies. The
technological assistance to deve]o'ping couutries - for the protection and
preservation of their marine environment includes assistance with respect
to major incidents which may cause serious pollution.

International Organizations are further required, under Article 203,
to grant developing states preferential treatment in the allocation of appropriate
funds and technical assistance. :

In the field of martine scientific research, too, the mechanism of inter-
national cooperation is designed to promote the transfer and development
of marine technology and here again the meaus to achieve such cooperation
is through the framework of bilateral and multifateral agreements.

Articels 242 and 243 require the promotion of international cooperation
and the creation of favourable conditions for the conduct of marine scicntific
research and the integration of efforts of scientists, through the framework
of bilateral and multi]nteral agreements.

Article 244 requires international cooperation in respect of the publication
and dissemination of juformation on proposcd major programmes and
kpowledge resulting from marine scmnt[ﬁc research, and for this purpose
international cooperation is requires to “‘promote the flow of scientific data
and information and the transfer of knowledge resulting from marine scientific
research, especially to deveolping states...

The transfer of knowledge resulting from marine scientific rescarch is
further strengthened in Article 249, which requircs as a pre-condition to the
underiaking of marine scientific research in the exclusive cconomic zone or
the continental shelf of a. Coastal State, the participation of the Coastal State
in the marine scientific research project as well as the dissemination to the
Coastal State of the preliminary reports as wdl as all data and- samples of
the project.

Certain speecial characteristics, which are’ consistent with ths formative
stage of . dcve]opment of the mechanism under consideration emerge f(rom
these provisions relating to the transfer and developm:at of marins technology
m the gcncral maring environment.

The foundation .on which the notion of mtarna,mo aal COOp"!‘d[lﬂm rests
is the concept of a. dity to cooperate. - The “duty to coopsrate’’ has. baen -
in a gradual process of evolution as a fegal norm througlx stite pmcncc '
pastncularly m the context of U. N. initiatives, -

Among the many Resolutions edoptcd within the - U N, whmh give .
clear expression- to- the concept-of 4 duty to coeperate; are, the Declaration:
on' ‘the International Development: Strategy’ for the Second: Umled Natnons
Déveloy nient Decade and’ also- the Declaration of. principles governing ‘the
Sea-bad. and. thc Ocean. Floer and. the. Sub~sotl thamof,\ be.yo«;d tb(\, Jnn»m,
of national jurisdiction,
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Many Resolutions in- the field of developmént aegistanée refar specifically
to a “‘duty to cooperate’ and States tend to follaw such Resolutions theough-
subsequent state practice, which eventually lead to the norm hardening into
a customary rule of International Law.(29)

The incorporation of the concept of internatignal ~cooperation in the
LOS Convention and the state practice that may develap in this regard, would
further enhance the development of “‘the duty t5 cosdperate” as a [egal
obligation.

The utilization of the existing bilateral and multllateral programmes
and the existing organizational infrastructure of the U. N, System are also
important characteristics of the regime under consideration, The recourse
to existing arrangements and infrastructures has (he advantage that they
provide an existing and a time tested framework to build g ¢he new mechanism.
Further they would impose less financial bucdens on mamber states than the
creation of new superstructures.

Thus a mechanism for the transfer and development of macine technology
m the general marine environment, though in a fonmative stage of development, -
encompasses within itself, an existing institutcenal element. In this way,
it draws upon the past experiences of the U. N. System, while at the same
time, creating new challenges, which dentand that'these Or:ggnizats’ons tefashion -
and adjust their scope of activities, to meet the needs of the new regime created
by the Convention. The experiences gained in the {ight of these chalienges,
could over the years, result in the new mechanism transforming tteelf into
a formal mechanism,

(i) Role of WNatjonal and Regiowzl Marine Sclentific and Technolopicsl®
- Centres, in the Transfer snd Development of marjpe techoology to
develaging countries.

Resolution V adopted by UNCLOS TIT on "Develgpment of National
Magne Science, Technology and Ocean Scrvice Infrastructuses,(2') states,
in 1ts preamble,

“Considering  that national and regiondd - marmc scientific and
techuological centres would be the principal institutions through which
States and, m particular, the developing coundries, foster and conduct
marine scientfic research and receive and disseningte marine technology''.

Thus National and Regional Cevtres, emetgef thrangh the UNCLOS 111
negotiating ~ process, as the principal nstitutions fgr thr' transfer end develop-
ment of marme techmology with particulac 'regard 1o 4he .developing countries,

The empbasis by the developing countries on a regional spproach to
the transfer and development of marine techunglogy) bad devcloped ovesr a
pesiod of tinye before it found clear expreseion- an' the 1.OS Convention.

(20) Dr. Wit D. Varwey. (1972) Economic Development, Peace and Tatgrastional Law -
“The Recognition of "Mankind” at 2 suprems lopal valus and e duty to copperale
for globpl welfare™ - pp.273 - 281, ) )

(£1) Sapraa((16), © A C
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- The Report of Pacem in Maribus, held in Yaounde, Cameroon, in 1979
states: : . . ] ,

“With regard to marine sciences and fechnology, participants
suggested the institution of regiomal survey ships, under the authority
of the, regional mechanisms for marine science and management.’'(22)

'The relevance of national and regional techuological centyes, in the wider
context of the international transfer of technology, is that they would provide
an effective institutional mechanism at the national ov regional level which
could facilitate the adoption of international standards and criteria to suit
the particular needs of a developing country or of a particular region.

Articles 275 - 277 of the Convention, once again, undesline the formative
nature of the mechanism relating to the general mavine eavironment and has
as its basis, the concept of International Cooperation, comprising both direct
cooperation among states and through Intermational Organizations. The
objectives sought to be achieved under these provisions re-emphasise the
notion of “‘advancement” of technology and (ay stress on the acquisition of
technological knowledge and skills. The establishment of national centres
are “to stimulate and advance the conduct of marine scientific research by
developing coastal states ... International coopezration is required under
Article 275(2) to““facilitate the establishment and strengthzning of such national
centres so as to provide for advanced training f{acilities and necessary equip-
ment, skills and know-how ...” .

Under Article 276, relating to tae estaolishment of regional Centres,
States are required in coordination with the compstent International
Organizations, the Authority and National' Marine Scientific and Technological
Research Institutions, to promote the establishment of Regional Marine
Scientific and Technological Research Centres, patticularly in dzveloping
countries, “in order to stimulate and advance the conduct of marine scieatific
research by developing.states and . foster the transfer of marine technology'

The functions of the Regional Centres, set out in‘Artic!e 277, emphasise:
the acquisition of technological knowledge and skills, intec-alia, through
access to ‘technologica linformation. - )

- The . existing -mechanisms for  the dissemination of fechnological
information, such as.those established within the United Nations Industrial
Development Organization (UNIDO), for example, Industrial and Techno-
logical Information ‘Bank .(INTIB) "and the Technological Information.
Exchange System (TIES) are confined tp a limited group of technology suppliers
dominating the market and the “available 1nformation, is in consequence,
necessarily selective. - '

- Article-277 of: the Convention, provides. a. framewaork, through the.
establisbment of a regional cooperative mechanism, for the collection and
dissemination of technology information, particularly amoag the developing

countries. .

O Y T ey

{22)  Ocean Yatebook - {980 - VoL2 - Pacem in Maribus - (24, Bargass 304 Giasharg Pg 413,
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The LOS Convention provides only the broad framework for the
establishment of National and Regional Centres, and States are required to
take cooperative measures with other States, Intermnational Organizations
and the Authority to faclitate the establishment of such Cenfres. - At the
national level, therefore, it is imperative that States adopt appropriate legis-
Jative measures to set up national centres, which co-ordinate all activities
relating to the marine environment and vest in a central authority, broad
competence in Ocean affairs, taking into account their interrelated character,
The study prepared by the Secretary-Ger.eral of the U, N.(22) draws attention
to the fact that there 1s evidence of new initiatives to brin ‘questions of Ocean
research and development within the immediate compass of a central authorit y

One of the earliest examples of the setting up of such a central authority,
even while the draft articles of the Convention were still in the process of
formulation, was the establishment in Sri Lanka of the National Aquatic
Resources Research and Development Agency (NARA)(?%) as the “principal
national institution’ charged with the responsibility of ccarrying out and

co-ordimating research, development and management activities on the subject
of aquatic resources.” ,

The objects and functions of the Agency are “to ensure the application
and utilization of scientific and technological expertise for the implementation
of the national development programme on the subject of aguatic resources"
and “to promote and conduct research activities directed towards the identi-
fication, assessment, management and development of aquatic resources... "

Among the particular fields identified for this purpose, are Oceanography,
advisory and consultancy services on scientific technological and legal matters
telating to the explojtation, management and development of aguatic resources
and the collection, dissemination and publication of information aund data
nseful for the development of aguatic resources.

. The role of NARA, in planrung the national use of marine resources
and promoting their development under the new regime of the Oceans would
be forther enbanced by the provisions of the Counvention, regarding the

- strengthening of existing mational institutions and the wider mandate sought

. to be given to such institutions with regard to their collaboration with regional
centres. -

v

(1) A developed legal mechavism for the transfer of technology to Developing
Countries - Deep Sea-bed mining technology.

The Convention provides a sophisticated legal mechanism consisting of

. contractual and other. Jegal arrangements for the transfer of hoth recovery
and processing technology, which is strengthened by an elaborate settlement
of disputes procedure and different forms of sanctions, both legal and extra
legal, to deal with violations of the legal obligations. These specia |

(23) Supra n.(17). . o , .
(24) ,Nmidnal_,f,quatic Resonices. Reséarch agd Development Agency Act Nc. 54 of 1981.



16 Law of the Sea Convestion

characteristics distinguish the developed legal mechanism relating to the
“transfer of deep sea-bed teehnology from the less developed and the formative
"mechanism for the technology transfer with regard to the general marine
gn.vuonment

The principal instzuments in the legal mechanism for the transfer of
,dcep sea-bed tcchnology, are the International Sea-bed :Authority (hercm-
" _after referred to as the Amhomy) and its operational arm, , “‘the Enterprise.”

Article 136 estab}is\,hes,_tl)e Authority, The Activities in the Area, will
be organized, carried out and controlled by the Authority on behalf of mankind
as 4 whole. All states parties to the Convention are, ipso facto, members
of the Authority,

Sécretariat. An Econemic Pldmmw'Comszsmn and a Legal and Techuical
Commussion will also be -established as organs of the Council.

The Enterprise is the Sperational arm of the Autherity, and the organ
through which the Authority will carry out, activities i the Area, directly.
The structure of the. Enterprise. comprises a Governing Board, composcd of
15 members clected by the Assembly, a Director-General and the staff necessary

" for the exercise of its functions. Among the powers and functions of the
Board, is the Power to authorise negotiations concerning the acqmsitlon of
tcchnology

Axticle 153 read with -Article 8 of Anunex I of the Counvention, sets out
the ‘Parallel System’ of exploration and exploitation of the deep sea- bed area.
Under the Parallel Sysfem, agfivities in the area shall be carried out, on the
one hand by the Enterprise and on the other, in association with the Authonty,
by states parties or stafe epterprises or natural ov junisdical persons which
possess the nationality of state parties or are effectively controlled by them
or their nationals, when these entities .are sponsered by such States.

Under the Provisions of Article 8, each application ,6ther than those
submitted by the Entcrpmsc should cover a total area suﬁicmnt ly targe and
of sufficient estimate )cammercm] value to allow two roining operations.
The Authority shall des;gnatc one part to be reserved solely for the conduct
of activities by the Aunthority through the Enterprise or in association with
developtng States. The area so designated shall become a “Reserved Area”,

Approval may be given 10.8 Contraestor with regard to a plan of work
for the other  Part, the non-reserved area, provided that the Contractors
satisfy the criteria set out under Article 153, Among these are the criteria
that these States or private entities meet the requirements of Part X[ of the
Convemlon and also the requirements-of Annexe (Il on the basic conditions
of prospcctmg, cxplogauon and explojtation.

. These requirements of Part XI and Annex III, form the Comerstones
of the developed legal mechanism relatmg to deep sea-bed technology transfer.

" In Part XI, ‘AArticle 144 deals with cooperation between the Atithority
and states parties in ‘thC"Rr;QI‘D‘Q‘[jO.Q of Programmes for the transfer of technology
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to the Enterprise and to developing countries with regard to activities in the
Area and also the promotion of mesasures directed towards the advancement
of the technology of .the Enterpnse and the domestic technology of developing’
couritrics. Spccxﬁc refercnce is made in Article 144.2(b), to the. providing
of “opportunities “to personuel from the Enterprise and from developing:
states for training in marine science and tychnologv and for their full parhmh
pation in actvatAes in the Area”. L , . .

Itis a feature of the dcvelopcd legal mechanism with regard to deep sea-bed
technology, that the obligations under Article 144 are not restricted to the.
field of International Cooperation. These obligations are reinforced by the
basic counditionis of prospccuno, exploration and cxploitation set out in
Axpnex JI1.

Article 2 of Aunex III stipulates. that prospuctmg in-the Area shall bz
conducted only after the Authority has received 2 satlsfactory writtemn under-
taking that. the proposed prospestor: witl comply with the -Convention and
the relavent rules, regulations -and procedures of the Authority, concerming
inter-alia, co-operation in the training program*nes referred to’ n AxthICS‘

143 and 144, i

The written undertakings given by & proposed- prospeclor, would assume
a mandatory character in the light of -the different forms of legal as well ab
the extra-legal sanctions that-are provided with regard to the activities in
the deep sca-bed and the elaborate procedures for the settlement of disputes.”

Activities 1 the Area will be carried out in accordance with a formal
written plan of work, approved by the Council, after review by the Legal
and Technical Comm)ssmn Upon such approval every plan of worl,,
presented by states parties and other entities referred to in Article 153,(except
those presented by the Enterprise) will take the form of a contract comnpluded
between thc Authority and the applicant.

Apphcants other than the Enterprise,.in order to gualify to cngagc in,
activiges in the Area are required to satisfy, inter-alia, ‘qualification standards”
set forth m the rules, reguiatxons and procedures of the Authority. The
qualification standards require, that every applicant, without . exception, shall .
undertake as part of his application, to comply with the provisions on the
transfer of tec‘mology . - . :

Article 5 of Annex TII sets forth the provisions on- transfer of techno]og/.
and transforms the undertakings of the applicant into mandatory contractual
obligations.

‘When submitting a p]an of work, cvcry applicant is reqmred to- make«;
available.to the Authority, a general descnpmon of the-equipment and: also .~
the methods to be used in catrying out activities in the Area. This oblightion: -
on the applicant covers all relévant non-proprietory information about the
charactcnsnc; of such technology and information as to where.such technology
15 available. . Whenever a substantlal tcchnoloov‘al change : or . Ainnovation:
is introduced; the Authonty is to be. informed of Tevisions -in. the dcsmpnon‘-za
and mformatson alrcady made . ava:lable T
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Article 5(3) deals' with the different forms of contractual obligations
to be undertaken by a Contractor. Where it concems technology which .
the Contractor is legaily entitled to transfer, he is obliged to make available
such technology to the Enterprise “on fair and reasonable commercial terms.
and conditions”. The means for such transfer would be through licenses or-
“other appropriate arrangements”, to be negotiated between the contractor
and the Enterprise. This obligation on the contractor, is however subject
to the imporiant proviso, that it can only be invoked “If the Enterprise finds
that it is unable to obtain the sameé or cqually efficient and usefu) technology
on the open market on fair and reasonable commercial ferms and conditions, "’

The negotiating difficulties at UNCLOS 11 primarily concerned the
transfer of third party owned technology. With regard fo fhe treatment
of third party owned technology, the Contractor is required fo obtain a written,
assurance from the owner of such technology, that the owner will, whenever
the Authority so requests, make that technology available (o the Enterprise,
The means for such transfer will again be through licence or “other appropriate
arrangements” and on “fair and reasonable commercial terms and conditions’',
If the Contractor fails to obtain this written assurance, he is precluded from
using this technology in carrying out the activities in the Area. The ohjections
of the Industrialized countries arose from the fact that the Contractor would
have no means of ensuring the compliance of a third party with such an
obligation. Further -difficulties-eguld arise where the owner of technology
is no longer in busimess or has stopped production of a particular type of
technology.

In respect of third party technology, the Contractor is further obliged,
to acquire from the owner by means of an enforceable contract, the legal
rght to transfer such technology to the Enterprise.  This obligation again
apphies only to technology, not generally available in the open market, In
determung whether all feasible measures have been taken by the Contractor
to acquire such a pight, the closeness of the corporate relationship, where
such relationshup exists, between the Contractor and the third party owner
and the degree of control or influence of the Contractor over the third party
owner will be a televant factor. In cases where the Contractor does 1 fact
exercise such effective control the failure to acquire the legal right will bave
a bearing on subsequent applications for approval of a plan of work. This
provision reflects the concern of the developing countries that the fransfer
of techrology provicions could be nullified by a Contractor by taking refuge
behind a “veil” of corporate personality and malkes it possible to “picree the
corporate vell” to determine whether the  owner of technology is in reality
a thied parfy of not. - : :

The Cantractor 35 further reguired to facilitate the acquisition “of third
party technelogy by the Enlerprise from the owner, if the Enterprise  decides
to negotiate directly’ with the owner of the technology,  The transfer will
agam be cffected through licence or . other appropriate arrangements.

Thus the developed legal mechanism, ia which the Authonty and the
Enterpnise play key roles, derives its basis, from mandatory coatractus! obli-
gations. for the' transfer of technology and functions within a ‘sphere of
specific fegal nights and duties. The misgivings of the Western industrialized:
countnes to the transfer of technology provisions, flow from their perceplion
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of technology .as a concept concomitant with monopolistic ownership, The
industrialized countries therefore, attach fundamental importance to the need
to ensure that technology mmst, at any cost, be protected against any
form of expropriation. . ‘

In the view of the present writer, an interpretation of Article S of Annex
III, as giving rise to expropriation measures, is not justified. Whether i
be technology that the contractor is leaglly entitied to transfer or third party
owned technology, the transfers are to be effected through “licence or other
appropriate arrangements” and “on fair and rcasonable terms and conditions."
The question whether the terms are fair and rcasonable is not a matter left
to domestic laws and regulations, but is made subject to arbitration under
the Convention. The provisions of Article §, furthermore, refiect a substantial
compromise which emerged at the UNCLOS negotiations. The Group of
77 position as reflected in the successive negotiating texts, was that the transfer
of technology obligation should be a condition precedent to the awarding of
a contract. Present Article 3, however, is formulated asa legal obligation which
can be enforced through the dispute setilement and penalty provisions after a
contract has been awarded. This was essentially & concession to meet the
concerns of the developed countries.

" While it must be conceded that the provisions relating to the transfer of
third party owned technology may require further clavification, a task well
within the functions of the Preparatory Commission, it should not be over-
looked that the obligation to transfer third party technology arises, only when
it is “not gemerally available on the market”. Tt is likely that, at least the
mitial technology would generally be available in the open market. In any
event this is also a matter which would be subject to the arbitration procedure

On another controversial issue, the developed countries took the view
that the obligation to iransfer technology, applies only to the actual recovery
activities in the Area, and therefore only to recovery technology and not te
progessing technology.

This was on the basis that, after the nodules were recovercd fron the
deep sea-bed, the processing procedure was an activity which came within
the jurisdiction of the territorial state, since the processing plant would be
lccatsd within that jurisdiction. The developing countrics however, wcre
of the view that such a restricted jnterpretation of the teym “activities m the
Arsa™, would defeat the viability of the Enterprise, and would pravent its
effective participation i the activities 11 the Arca,

The Convention now rsflects the developing country position and Article
170 stipulates that the “Enterprise shall be the organ of the Authority which
shall carry out activities in the Area directly ... as well as the transporting,
processing and marketing of minerals recovered from the Area’’. The transfer
of technology provisions of the Convention therefore applies bath to recovery
as well a3 processing techuology.

The Convention envisages a different, legal mechanism (as distinct from
the contractual mechanism, discussed so {ar) to apply to a situation where
the Enterprise is-unable to obtain appropriate technology, particularly
‘processing technology, to. enable jt {0 campience in 2 timely rmanner the
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recovery- and processivig of nimerals. The legal mechanism envisaged bere
is & ‘consultative procedure, where the Council or tlic Assenibly may convene. a
group of states parties, composed of those which are engaged in activities
in the Area, those which have sponsored private entities and other states
parties having access to such technology. The obligation under .this
Consultative arrangement is to consult together and take effective measures .
to ensure that the technology is made available to the Enterprise on fair and.
reasonable commercial terms and conditions. Bach state party is required
to take “all feasible measures” to this end within its own legal system.

The mandatory transfer of deep sea-bed technology is aléo to apply direat
to- the developing countries. The Contractual obligations prescribed  in
Articie 5(a), (b), (¢c) and (d) are extended to apply for the benefit of a developing
state or- group of developing states, subject to the safeguard that activitics,
under the contract sought by the developing countries, would not invoive
transfor of technology to a third state. This obligation will apply only @0 a
contractor who has not been requested to transfer technology by the Enterprise
or bhad already transferred technology to the Enterprise. '

This provision known as the “Brazilian Ciause” reflecls the position
of ‘the more developed of the developing countries, such as Brazil, who at
the UNCLOS TII negotiations were anxious to cnsure a direct transfer of
technology to developing courtries, to meet their dspirations of full .and

effective participation in déep sea:bed mining.

From the point of view of the developed légal mechanisin for the transfer
of deep sea-bed technology, its importance lies m the fact thatthe “Brazilian
Clause” preserves the mandatory nature of the contractual obfigation for the
transfer of technology to the developing countrics.  In a broader context, the
“Brazilian Clause™ had a significant ideoiogical dimension. It established the
important principle that developing countries would have a direct right of
access to technology, 2 pinciple that would have far-reaching implications
on the on-gomg UNCTAD negotiations on the code of conduct for transfer
{u technology. :

Apart from the contractval obligation between a coutractor and the
Autliority for the transfer of technology, the developed legal sncchanism
coutemplates other legal arrangements.

The quiestion of the mandatory form of jo1at venture arrangenments between
contractors and the Authority or the Enterprisc was considered Ly the
Confererice but met with oppasition from both the developed and developmg
countyjes.  Consequently the Convention now provides for optional jolit
venture arrangements, with a view to stimulating, inter-alia the transfer to
technology to developing countries. Thus the Enterprise inay decide to
exploit the raserved areas in joint ventures “‘with the interested state or cntity.
When considering such joint ventures, the Enterprise 1s required to offer
devcloping countries and their nationals “tbe opportunity of effective
participation”. o . '

Apart from the primary contract for the exploration and exploitation
of the deep sea-ted ‘between the cantractor and the Autharity, joint arrange-
ments in the form of joint ventures or production sharing as well as any ather
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from of joint arrangements may be entered into between the cantractor and
the Authornity and the operations will be carried out through the Enterprise,
The legal arrangements contemplated are optional in nature, and contractars
entering into such joint arrangement may receive financial incentives. Among
the ‘objectives to guide the Authority, in adopting rules regulations and
procedures concerning the financial terms of a contract, is ‘the providing of
incentives for contractors to undertake joint arrangements with the Enterprise,
and developing countries, to stimulate the transfer of technology and to train
the p&rsormel of the Autbonty and developing countries.

N |1 would also be appropnatc m lhlS coniext o consider the relevance
of Resolution 1} ‘of the Conference, “Governing Preparatary Investiment in
Pioneer Activities Relating to Polymetallnc Nodules"(28) in the context of
transfer of technology. (hereinafter referred to as the PIP  Resolution).

The PIP Resolution recognises and grants priocity in the consideration
of applications for the exploratlon and exploztauon of activities in the deep
sca-bed, to the so called “pioneer mvestors'. The Pionezer investors are
certain states and international consortia rcf‘crrcd to in the resalution who
have already expended considerable expenditure (an amount cquwatcnt to
2t least US § 30 million) with regard to the davdopment of marine scientific
research and techmologzy, amomg other pioneer activities. The Justificatiars
for the adoptlon of this resolution was the belief that the according of priority
to such pioneer activities, would encourage the dcvelopmcnt of deep sea-hed
\cchnology.

According to the priority that the Resolution confers on a pioneer (nvestar,
such mvestor could, within six months of the entry into force of thie Convention,
apply to the Authority for approval of a p]m of work, for exploration and
cxplontation of the deep sea<bed. The plan of work, hiowever mustconform
to all the requirements of Annex III on the basic conditions of prospesting
exploration and explodtation, including “the undertakings concerning the
transfer of technology”™. Therefore the mandatory transfer of technotogy
provisions vis-a-vis the Enterprise and the developing countvies witl apply
to a Pioneer jnvestor. This obligation finds unambiguous expression in
the Resolution when st tequires that every Pioneer investor shall ‘‘undertake,
before the entry mto force of the Couvention, to petform the obligations
prescribed m the Convention relating to mmst'er of techaology."

The significance of thz PIP Resolution, therefare, in the countext of the
developed legal sechanisms for the transfer of decp sea-bed technology 1§
that on the one hand it preserves the mandatory contractual obligation of
the Contractor regarding transfer of technology and on the other it is designed
to cnsure that, at the titne of the entry into force of the Cornveuntica the
Enterprise will become a viable entity which is able to carry out activities
in the Area, n such 2 manner as to keep pace with states and other entities.

A developed legal mechanism of this nature, requires the backing up
of an; eftective system of Jegal sanctions, in order to make the mandatory
obligation to transfer technology a mcamngful one from the legal standpoint.
Thus the settlement of disputes procedure and the types of legal and extra-
egal sanctions provided in the Convention assumes major importance.

{25) Draft Final Act of the Third United Nations Coafecence 0a the Law af the Sea:
A/CONF.62/121 of 21 October 1582,
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i) Scttlement of Dlsputea Procedure and forms of Sanctions - a streunthenmg
factor.

The requirement of the mandatory transfer of technology, assumes the
form of an obligation to be enforced after a contract has been awarded to an
“applicant.  Therefore it requires a well developed seftlement of disputes
procedure as well as effective sanctions. to strengthen this legal mechanism.
Article 5(4) of Annex III, requires that disutes conceming contractual under-
takings for the transfer of technolopy shall be subject to compulsory settlement
in accordance with Part XI of the Conveation,

Section 3 of Part XI provides for the establisbiment as well as the jurisdiction
of the Sea-bed Disputes Chamber (SBDC) of the Tnternational Tribunal for
the Law of the Sea. The jurisdiction of the SBDC applies to disputes with
respect to activities in the Area.

All disputes between states partics, concerning the interpretation or
applicatton of Part X1 relating to the Avea as well as Annex III relating to
the tasic conditions of prospecting, exploration and exploitation, in nstances
where the parties agree, will be refetred to a special chamber of the [nter-
national Tribunal for the Law of the Sca. Where there 1s no agreement
betwesn the parties, the dispute wili be referved to an ad hoc chamber of the
Sea-bed Dispute Chamber or to the plenary of the chamber itself.  Tlicrefare
questions of mterpretation or mplicatioH of the transfer of tech fology
provisions in the Convention, as between states parties, will be referred to one
of the above fora, depending on whether theve was agreement between the
parties as to the choice of a forun.

‘Disputes between parties to a contract on the interpretation ov application
of a relevant Contract or a plan of worl will be submitted, either to the SBDC
or to kinding Co nmercial Asbitration, nnder UNCITRAL rules, in the absence
of other provision. Disputes as to the terins of transfer of technology itself,
is also subject to a systern of binding Coramercial arbifration.

Disputes as to vhether the transfer of technology offers, made by a
cont-actor are within the range of “fair and reasonable Commercial terms"
euvisaged 1 Article 5, may, at the request of either party, be submitted to
binditg cosamercial arbitration, in accordance with UNCITRAL Acbitration
Rules, or other rules prescribed by the Authority.

The legal sanctions which enforce the mandatory transfer of technology
oblications are contained in Article 18 of Annex TII.  The sanctions which
flow, n the casc of violations of transfer of technology undertakings are
primanily suspension or teymination of the contract, or monetary penaltics,

The sanction of suspension or terinination of a Contractor's rights will
be applicd only where, in spite of warnings hy the Authorlty, the Contractor
has conducted his activities, in such a way as to result in “'serious ,persistent
and wilful vielations of Lhe fundamental terms of the contract, Part XI and

~the rules rzgulations and procedures of the Authority”, or if the Contractor
has failed to comply with a final binding decision of the dispate settlemant
body applicable to him. .
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Where the activities of the Contractor do not amount to “serious ,persistent
and  wilful violations” the Authority may impose monetary peaalties
“proportionate to the sericusness of the violation'. ‘

‘Further, in regard to disputes, as to whether offers for transfer of teshnology
smade by a Contractor, are within the range of “fair and reasonable commereial
terms and conditions” the Contractor will be given 45 days to revise his offer
o conform to such conditions before the Authority takes action either to
terminate or suspend the confract or Impose monctary penalties.

While these legal sanctions certainly strengthen the mandato ry obligatious
to transfer technology, the developed legal mechanism also relies on a form -
of extra-legal sanctions as a further means of reinforcement of the contractual
obligation, ’ "

In the case of third party owned technology, which requires the Contractor -
to obtain a written asswance from the owner, it has alveady been observed
that the failure to obtain such written assurance would rosult in a prohibition
on the Contractor to use such technology in carrying out activities in the Area,
In instances where the Contractor is required 1o acquire from the owner, .
the legal right to transfer technology to the Enterprise, and where the
Contractor exercises effective control over the owuer, the fatlure to acquire
such right, will be a relevant factor with regard to the Contractor's fufure
applications for sea-bed mining,

These amonnt, in effect, to a sytem of black listing, where contractors
do not comply with their eontractual, obligations for the mandatory transfer
of technology. The legal as well as the extra-legal  sanctions provided
m the Convention, together with the elaborate dispute seftlement mechanism,
strengthens the developed legal regime for transfer of deep sca-bed technology.

\7
A concluding Assessment

. A paradox of the UNCLOS IiJ negotiations was the emergenee of an
claborate and a developed legal mechanismy with regard to the transfer of
deepsea-bed technology while the legal mechanism for the transfer of technology
relating to activities of the general marine environment which would have
brought about more practical and immediate benefits to the developing
countries, took a less developed and a formative nature.

. A question arises as to the rationale behind this dnal approach of the-
developing countries.  The transfer of technolgy with regard to the activities
in the deep sea-bed had ideological inplications beyond UNCLOS Il
negotiations. It rcflected the fundamental principles of the NIEO regarding
the spreading of scientific knowledge and technology, in a completely new
sphere of activity. This prompted the developing countries to adopt a strong -
unified -bargaining position on the transfer of deep sea-bed technology 1ssue.
At the practical economic level, the devioping countries’ viewed their full
and effective participation in the activities of the deep sea-bed as a vital factor
i accelerating their process of development. It had far-reaching implications,
vie-a-vis, exploitation of new resourees, scientifie research, training of personuef
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and the development of indigenous skills in general.Ocean mining technology
belongs to the “Third Industrial Revolution®. “If developing countries fail
to join this revolution on the ground floor ..« the development gap will-widen
to. the point at which 20 years from now it may become unbridgeable."(26)

The developed legal mechanism is not however, completely free of certain
obscurities. The Provisions relating to the mandatary transfer of third party
technology, while reflecting a genuine concem of the developing counfries
against possible measures to defeat the objectives of the Convention however
requires clarity and further elaboration. Objective criteria must be established
to: determine what are ‘‘feasible measures' to obfain such technology::
Similar difficultics could be envisaged in determining the technology ‘‘not
génerally available on the open market”. With regard fo the obligation to
disclose technological information, difficulties could well arise, both with-
regard to the means available and the criteria to be used in defermining whether
“a. substantial technological change or innovatron'™ bas been introduced. - All
these issues require determination through well-defined, objective criteria.

.. The Preparatory Comrmission cstablished pursuant to Réselution 1-of
tha Conference could perform a salutory function .in clarifying thise “grey:
areas” ‘of the Convention relating to technology transfer.” Para 8 of the
Riesolutioni calls for. the establishment of a Special Commission for the
FEuterprise and to entrust to-it:the functions referied in para 12 of Resolutioun
I relating to preparatory imvestment. These functions include,: inter-alia,
the function of arranging technolagy transfer to the Enterprise. The:
Preparatory Comumission js thus tequired to ensure that every registered:
piobeer mvestor shall undertake before the entry into force of the Couvention,
to perforin the obligation prescribed in the Convention on technology trawsfer,
In formulating the rules, regulations and procedurcs for such transfer, the
Preparatory Commission should be mindful of its task in clarifying these
issues which have become the subject of strong reservations on the part of
the developed countries. _

The developed countries must also ,on the other hand, demonstrate a
greater sense of accomodation with regard to transfer of technoiogy to
developing countrics. The undertaking given by the -developed countries,
réprcsentcd by the now famous “Kissinger Proposals™ of 1975, both with regard
t¢' financing of and the transfer of technology to the Enterprise, in order to
make it a viable éntity, formed the vecy foundation on which a parallel system
was accepted at the Conference. This undertaking, guaranteed that if the
industrialized countries and private entitics were given cqual access to the
Area, the Enterprise will be provided with the funds, techaology and expertise -
nécessary to enable it to keep pace with Statcs and other entities with respect
td activities in the Area.: ‘If the Enterprise is now required to “wait until
technology is “ripe for transfer” while developed States aud private companies A
go ahead with such activities, it ‘would tantamount to a . serious reversal of
this fundamental undertaking and prejudice the participatory proccss of the .
developing countries in the ‘international - Sea-bed arca. :

g -
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Therc are certain proposals - before the Prcpzuatory ‘Commission wh.mh
have the objective of promoting’ collective eﬁorts towards research and
developmpnt of séa-bed technology. .

- A proposal by Austria presentcd ‘before the Special Commissmn II at
the Second. Session of the Preparatory Commission held in March 1984
suggests joint venture parfnerships which shall, inter-ala, undettake iresearch
and development in mining technology transport and- processing and. to
orgauise training programmes and establish a technology -bank, QN

. The consideration by the Preparatory 'Commmsmn. of such proposals
in a spirit of constructive cooperation and compromise will make a positive.

- impact and help to transform the legal mechanism for transfer of déep seasbed

* technology into a practical and a realistic mechanism which would serve the
.+ technological ‘néeds of both the Enterprise and the Developing countries.

. G7) CLOSPCM/SCNEDLAL
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