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Introductioo - .  

(i) Brief Survey of ~rans fcr  of T e c h l o g y  issues ia Interneticma1 ~e&tiatiol~11 

The transfer of technology from the industrialized developed countries 
to the developing countries, is perceived as a major factor in achieving tbe 
developlnent objectivzs of the Third World. The UNCTAD Report, "An 
International Code of Conduct on Transfer of Technology" (1) referring .to 
the objectives of the developing countries, states that the task of the Code 
is, "to restructure existing relationships between suppliers and recipients 
of technology, so as to facilitata.the Third World's access to the accumulated 
promise of mankind's scientific and technological achievements..'" 

The desire to restructure the existing legal relationship between the 
suppliers and rzcipients of technology has been motivated by an awareness 
on the part of the developing countries, of their technological dependance 
on the industrialized countries, a dependence, further accentuated under 
the existing legal mcchan,isrns for the transfer of technology. 

The existing legal mechanisms for the transfer of technology are usually 
in the form of direct foreign investments, joint ventures and licensing 
agreements. These mechan~sms, particularly tbe licensing j agreements. 
contain restrtctivz conditions for example, restrictions on research and 
development, restrictrons on use of personnel and adaptation. restriction8 
on exports, price-fixing and exclusive sales or representation agreements and 
a host of similar constraints, which on the  one band, accelerate the high cost 
of technology to the developing coyntries and on the other, increase the 
technological dependance of these countries, thereby prejudicing their efforts 
to ach~eve an indigenous technological capability. 

Surendra J .  Patel, in his pnper "The New International Economic Order 
and the technological transformation of the Third WorldH,(') draws an 
interesting analogy between the leastng of land under feudal conditions and 
the transfer of technology under the existing legal mechanisms. 

. . '.'...Then landlords owned the land, which was cultivated by skrfs. 
share-croppers or  .tenants-,at will. These cultivators did not enjoy, fixity 

$2) Surendrs 3. patel, "The New ~nlemtional ~ c u n o h c  Order and tbc tczbnolo& 
transformation of the tnwd world - A paper preseotod at the workshop on the. N18.3- 
Hague Academy of Xnttmational Law - See A d e n &  Dc Drdt Ink&-1, 1% 
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of tenure, . . sr in general invest labour and resources in the improvement 
of land from whtch they would be entitled to benefit No wonder, a 
complete restructuring of the legal fabric of land relationships in Europe 
had to precede the modernization of both the techniques of the agrl- 
cultural production and the management of farms ... There is a parallel 
between leas~ng of land under fcudal cond~tions and technology transfer 
now. Technology is generally leased, not sold The agreements for 
the transfer of technology contain several restrictive pract~ces " 

. - Underlining the need to liberalize these restrictive conditions which 
govern the uncqual relationship of the "landlords" and "tenants" of the 

' present day"techno]ogical feudal order" the developing countries havc launched 
several important initiatives, directed towards the re-structuring of the existing 
legal mechanisms governing the transfer of technology. These efforts of  
the developing countries, must r~ecessarjly be viewed in the wider perspective 
of tbeir efforts ro restructure the entire North-South relationship. 

As  far back as 1961, General Assembly Resolution 1713 (XVI) of 19 
December 1961,(3) called for "a study of the efforts of patents on the econorny 
o f  under-developed countries." The Resolutioc~ also requested, intcr-alia, 
an andlysis of t he .pa~en t  legislation in least developed countries in the light 

,of economic devclopment, objectives. In 1964, the Secretary-General 'of the 
.U. N. in his report "The Role of Patents in thc  transfer of technology to 
developing countri,es"(-l) underlined thc need tq  counter the difficulties 
experienced by developing countries, in gaining access to appropriate 
-: technologies. . .  . 

An impprtanC landmark in the initiatives pf the developing countries 
was the UNCTAD, I11 Conference, held in Santiago, Chile, in 1972, which 

,endorsed the work of tho UNCTAD and of the Inter-Governmental Group 
on Transfer of Technology. The Conference called on developed market 

. economy countries . t o  improve the means of acccss ' to technology by the 
devdoping countries, as well as the terms and conditions under which the 

. techno1,ogy could be obtained. . . 
. . 

The culmination of 'there initiafiirea' was reached with the  inclusion. 
in t h e ~ , D ~ c l a r ~ t i o n  on .the Establishment of a New International Economic 
Order, NIEO. at t h e  Sixth Special Se,ssion of the UNGA in 1974, oue-of the 
principles on w5ich the NIEO should be founded was: 

. . 
. . 

'igivirig to 'the developing'6duntries access to the achievements of 
: . modern science and technology .and promoting the transfer of technology 

.. . - and .the creation-.hf i~dl.genous~technology for the benefit of tbe developing 
couatiies ~ r i  forms and in'.accordance with procedures which a r e  suited 

- . to their. tcoaomies;"(S) 

(S) Resolution 3201 (S - . V I )  General Assembly, 06ciel  Recordc. ~ix't~''kpccia1 Seasion, 
Suppl.No.1 .(AjMS9) Paragraph 4(p). 



Law of the Sea Convention 3 

The Programme of Action on the establishment of a New Tntemationnl 
Economlc Order, elaborated the measures required for aa effect~ve transfer 
of technology to developing countries.(6) 

These measures lay emphasis, rnter-aha, on the need to adapt technology 
to the varyrng stages of development In the developing countr~es and on the 
creat~on of sultable indigenous technology w~thln these countries. The 
Programme of Action called for thc formulatron of an Internattonal Code 
of Conduct for the Transfer of Technolopy and to adapt Commcrc~al pract~ces 
governing transfer of technology to the requrrements of the developrng countries 

The initiatives of the developing countries for better terms in respect 
of transfer of technology for its social and economic develop~nent, received 
further impetus, with the'adoption, at the Twenty Ninth Session of the UNGA,. 
in  December 1974, of the Charter of Economic Rights a d  Duties of States.(7) 
Article 13 of the Charter relating to transfer of technology, refers to the 
following : 

"...In particular, all states 'should facilitate the access of developing 
countries to the achieveincnts of modern science and technology, the 
transfer of technology and the creation of indigenous technology- for 
the benefit of the developiilg countries in forms and in accordance with 
procedures which are sa ited to their economics and their needs." 

A direct consequence of these initiatives, was the convening by the UNGA' 
in 1977, of an international conference un&r the auspices of UNCTAD. 
to formulate 3 code of conduct for the transfer of techt~ology. 

Negotiations at the UNCTAD over the past several years reveal that, 
although agreement has been reached in several areas, major differences still 
exist, between thc developed and developing countries on several fundamen,tal 
issues with regard to the codc. The key outstanding issue concerns the 
deternlinatiotl of "restriclive business practices" to bc prohibited by the code. 
The Group of 77 and the developed countries have ,presented separate drafts 
on the proposed. code. The Group of 77 draft lists some forty items to be, 
categorized, as "restrictivc business practices." (RBPs)(R) This has not ,met 
with thc approval of the dcvcloped countries. 

, :In order to  achieve a satisfactory compromise, t b l  developing countries 
have shown at the UNCTAD negotiations, a sense of compromise and '  
flexibiti.ty and have  bccn willing to accept the code, even without its legally' 
binding charactcr, as a code of voluntary guidelines, provided the developed; 
countries were prepared to accept some of the outstanding fundalncntal issues 
such, xs ' the  definition ,of RBPr.'. However, these efforts of the developing 
cdunttics have not been matchd  by a similar I-esponse on thc part of t h e .  
dsveloped, countries. . . .  . .., , . . . . . 

... , . 

.,. '  he paris  .~ou&t ion '  .of 1883, governs .pa&nts, trade-merks and, other.: 
i.fld~6Utat property :. The. .p,r,ovi~ions of. this Convention still apply to . the,  
technology transfers of the prescnt day and is weighted towqrds the protcctiop 
of the rigbts of the owners of technolow, 
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The UNCTAD Report on "The Interilatlonal Patent System as an 
Instrument of Policy for National Development"(9) states that the Convcnt~on 
represents "a reverse system of preferences" granted to foreign patent holders 
in the markets of developing countries. 

Discussions have been initiated within the UNCTAD and WIPO to 
balance the monopolistic rights of patent holders wcth an obligation on their 
part to respond to the broader interests of develop~ng countria, by fncili tating 
the use of patents and by restricting abustve practice: In I~ceils~ng agreements 

These issues, as in the code of conduct ncgotiatious, have proved to be 
the key areas of fundamental difference between the deve!oped and devel optng 
countries, retarding the substantive progrcss of the nego tcat~ons. 

(id) Preliminary initiatives in the United Nations, leading t o  the canvaing 
of LrNCLOS LII. 

The tremendous technological developments that took ptace in the post- 
war era, with regard to the exploitation of ocean resources, prompted a 
parallel initiative by the developing comltrres which underlrned 0:) the one 
hand, their awareness of the vital importance of ocean resourccs for their 
economic development, and on the other, an apprzciation of t h z  need to have 
access to marine technology, science and sk~lls, in order to cRective[y utrliza 
and develop these resources. 

The forum for this parallel initiative was once again fhe  General 
Assembly of. the United Nations. UNGA Rcsalution 2172(XYT) of 6 
December 1966 on Resources of the Sea requested the Secretary-Gcncral of 
the U.N. .to undertake, "a comprehensive survey of activities in marine 
science technology, including that relating to m i ~ ~ c r a l  resources dcuel opm ent.." 
Petsuant to this resolution, a ,  report on "marine sciencc and techi~ology, 
survey and proposals" ("0) was prepared by thc Secretary-General. 

. . :  

, A series of similar resolutions were adopted in thc U,N. in the succczdillg 
years, .which clearly demonstrated the concern of tbc developing countries 
in the acquisition ,of marine scientific knowledge and technology for the 
effmtive ,utilization and development of the wcsn resourccs. 

. . ~hese.~relirn&ary efforts culminated in the  adoption in the  United Natiot~s 
of ,Resolution ,2749(XXV) of : 17. Decent bcr 1970 on t bc Declaration . o f  
Principles Governing the Sea-bed, Ocean Floor and the Sub-soil thereof 
beyond the limits of National Jurisdiction. The Declaration, adopted 

.: unanimdusly, ' .ldcorpoiated . the . ~h~ato?ic "common , heritage" principle 
.pibpounded.for thefixit tihe in 1967, by Ambagsador Arvilrd Pardo of'hlalta. 

. .  . . . in, Article. 9, it. .declared . &at :. .. : .,. 
... . . . . .  . . . . 

, ' '  : :.:. ;.. . :.. : ' . :. . .... . , . ' ,..,. . .  : . . .  .; . ' . . 
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L' ... The. regime, inter-alia, p r o v ~ d s  for the orderly and. safe 

development and rational nlanage~ncnt of the area and ~ t s  resources' 
and for expanding opportunities in thc use thercaf and ensure the equitable 
sharing by States the benefits dcrived thtrefro~n, takrng jnto particular 
consideration the interests and needs of the devtloplng countrres, ..."(") 

The "equitable sharing" of ocean resources, the  "ex pan d ~ n g  opportunif ies" 
in the use of such resources, necessarily pre-suppose the access to technology,. 
Trallsfer of tech~iology issues had therefore surfnccd even rn the early stages 
of Sea-bed Committee deliberations. 

Delegates of developirlg countries stressed the need for "... a new 
determined effort ... to devise a more just and human system for sharing the 
World's resources and pooling knowlcdge and technology",. the necd to 
"Compensate for the existing t~hnologica1 imbalance and rneet the fnterests 
of the devcloping countries," Paul Engo of Cameroon, C h a i r i n a ~ ~  of the 
First Sub-Committee referred to  the "need f a  br~dgc the  gap between the 
developed and the developing countries" (12) 

The question of access to  tecll~lology by dcvcloplng coui~tr~es for t h c  
equitable sharing of the occan resources, had thus assurncd major s~gn~f icancc 

thc context of the Law of the Sen l~egolrat~ons and background papers 
on the transfcr of marlnc technology had been prepared b y  the Sccrotarlat. 
The Conference had on ~ t s  agenda, the ~tenl  "cevelopn~cnt and tlansfor of 
technolo&' and the Third Comnuttec of thc  Conference was assrgned the  
task of formulazir\g draft articles on  this Item Thc ground had thus been 
prepared for UNCLOS III to  coiludcr all aspccts of transfer o f  kci-~~~ology 
wtth reference to tlre equitable sharing cf ocean resources 

The rnco~~clusive natore of the UNCTAD and WIPO negotiations on 
transfer a: techno!ogy, brought into sharper focus and introduced a.greatcr 
sense of relevance to the UNCLOS 111 negotiations in the formulation of a .  
new legal mechanism for the transfer of technology t o  developing couatriea. 

( j  Defiinidon of Marine technology. 

Accordiilg to. the Unitcd Nations Report, "Description of some types. 
ol marine tehnology and possi bln- merhads for their t ransfer,"('J) the term. 
"techitology" usually consisting of five important elements, namely, (a) hard.. 
-ware, (b) operating procedures,.(c) nlahteriance procedures, (d) oprating.,  
a?\d maintcr~ance skills and (c) managernmt capacity. Thc  term f'marine, 
tmhnology" has pcnerally bccl~ understood to jnmn "thc body of knowlodge 
nod ,hardware needell f ~ x  using oman space and for .surveying and 
daveloping marine resources."' - .  - -- 
( I f )  hrhcla 29 of the Clwrter of Ecanorn~c Rrghts aud Dut~m of 9tat- ~ ~ w r g o t a t e ~  the 

prvrtnctplcr conta~neJ In Resolution 2f49(KXb) 
(12 )  Sub-Cornm~ttce, Sa-bcd  Commttta; 

A1AC.I 38ISC.IISE 5 / ,  20 July 1971. P S; 
A/AC.l38/SE 52. 18 .March 1971 F.82, . I -  
Albo ma R P. Am&. I.@ R d n m  af pht Sa-kd m a d  tlu D d u p ' w  manpias: 
1976. Cb 6 .  "lctmb oft& &vcloptngcourrblna and D z i v c i ~ p l a ~  Lsw of tbsSeu-b$' -- 

(9s) u N. DOG A~CONF f;?:c?;tz d n P&~W I P ~ .  
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. In other worda, the term " t echuo lo~"  i~ a comprehollsive concept 
embodying both the elements of a "body of knowledge" and "hardware". 
These two elements are interwoven into the concept and does not as a general 
rule, require treatment m isolation. 

The definition of the term "technology" in the LOS Convent~on, takes 
into account the comprehens~ve nature of the  term. Art~clc S{S) of Anncx 
IlI states: 

". . technology means the spec~allzed equipment and technical know- 
how, including manuals, des~gns, operating iustructrons, tl'a~nrng and 
technlcal advice and assistance necessary to asscmble, nlalntain and 
operate a viable system and the legal r~gh t  to use thcse ~tenls for that 
purpose on  a non-exclusive basis." 

Although the concept is thus a con~preheiis~ve onc, embodying w~thin 
itself the dual elements of "knowledge" and "hardware", in actual practlce 
the tendency has been to treat these as d~stlnct elelnents. Even the LOS 
Convention refers to  the dual notions of "transfe~" audL'adva~lcement" of 
technology. Perhaps, the rat~onale for such trcaltncnt 1s a necd to ernphas~se 
the importanca of building up the tecbnologrcal capaclly of thc developicrg 
countries. 

This distinction betwecn "hardware" and "knowledge" underlines the 
need for the existence of certain pre-conditions within a count~y in order 
to make the access to technology a lneaningful one. It prc-supposes the 
existence of a national technology frame-work with an emphasis' on a rapid 
process of technological education and knowledge to ensure the existcilce' 
of qualified manpower resources within thc country. . 

&tide 144 relating to activities in the Tnlcr~~itionnl Sea-bcd Arca 
intioduces the dual notions of "transfer" and " a d v a ~ ~ c e n ~ c ~ ~ t  of tcchnology~'. 
Sub-patagraph(a)of this Article, deals with tlic'jssue of ttausfer and ttclinology, 
per se, t o  the Enterprise and the developing countries. I t  rcquircs the 
Authority and States parties to initiate and proinote transfer of techr~ology 
programmes for the Enterprise and developit~g countries with regard 10 
activities in the area. The Authority and States parties arc requircd urldcr 
sub-p~ragraph (b) to initiate and pro-\note. "measures directed towards the 
advancement of the technology'! of .the Enterprise and the domcstic technology 
of developing states. .Such measures will provide opportunities to'. personnel 
from the Enterprise and from developirlg countries for training. in rnal:it~e 

. . - . . ' *  scien~e and technology. I. - .  : . . . 
, , ..<#,. , . . :  . . r : \ . .  , . . . .  . , .  .. . . : .  . ,  ' This dual. approach i s  further'ieflected in part XV 'of the' Convcntion 

on  the "Development and Transfer of Marine' Tect.i~iology" relatii~g 'to 
activitig. in !he general ,marine envhp?mctlt. Articles 266, 268 au'd 268 stress 
t$c develo6menf af .the tec~hnAlo$rcal knowlddgc and skil)s,, pa~:ticu~ai'ly of 
the developing countries. Article 268 stresses thc import$nce af h.ricquisitioq 
of technological knowledge and skills and referq inter-a1iit, to the !'acquisitior\ 
evaluation and* dissemination, of marine tecJnologica1.. ktloivled:ge .:..!' and 
' ' ~ _ ' $ t ~ ~ ! & ~ @ $ @ ~ ~ o ~ ~ ~ ~ + & : ; ~ $ & ~ ~ c &  _'!%.t-oj~gli . , tiairling , . and . '.:c.i] ., bc+i.bn .. . . . of 
nacionala 'bl die+15lcipki~ "a+@L ::,;:.,". ,:,,, . . . .. .-... .. ..: .:.., . :....... . . _ _.. ; : ..:. ... . . . . . .. ..,: . .. .. . 
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~ h e s e  provisions underline the vital need for the developing countries 
to acquire a technological capacity with regard to a wide range of activitier 
in the general marine environment. 

(ii) Nature of Marine technology. 

. The activities in the general nlarinc environment, such as fisheries and 
the production of petroleum and natural gaa.from off-shore ar%as, involve 
,the employment of existing technology. Even with regard to such existing 
technology the developing countries have encounter& considerable difficulti& 
since such technology is under the ownership and control of the multinational 
corporations. Under the existing arrangements for the transfer of technology, 
restrictive conditi0.n~ are imposed which prevent the acquisition of kopwledse 
and the adaptation of this technology to sui i  the needs of the developing 
countries. The initiatives of the developing countries witbin tho UNCTAD 
for Codes of Conduct on the transfer of technology as well as on transnatjonal 
porparations, has been the inevitable outcome of the experience of the 
developing countries with regard to the  transfer of existing technology undei 
present conditions. 

In contrast to the traditional areas of marine activities, Ibe new atear 
of ocean resource exp!oi:ation, namely, deep sea-bed mining, .is dependant 
upor\ "technologjcal innovations". 

The United Nations Reporr  "Description of .,tome types -of. marine 
technology and possible methods for their fransfer"published in 1975, siates:(l.4) 

"In contrast to shallob. water .mining ... mining operations 'on the 
deep sea-bed will require large scale and capital intensive technological 
innovations. Technology for extended actlvitiy at deptbs greater tbao 
5000 meters is 'still under development," 

However, the position with regard to deep sea-bed technology bas u n d e  
gone considerable change, since the publication of t h 5  U.N. Report in 1975. 
ln an Article publ.isbed in 1980, (15) Conrad G. Wel!ing, a Senior Vice-President 
of  Ocean Minerals Company, California, stztes t h a t  the 6rst stage of initial 
technology development. started 17 years ago, is essentially complete now 
and what i s  left IS  "to refine the technology and scale-up the basic system 
to obta'in operational reliabijity and production data-" 

The following descrjption from Welting's aflicle providcs a realistia 
picture of the nature of the innovative marine technology that will be used 
in decp sea-bed mining oper@tions. 

. . 
, . . ,  . 

( la)  Conrad 0. ' ~ e l 1 i . u ~ .  "The Ocean's weitiop miocral tcsourm" ; Stotlltrml Pcd 
Somdings; August 1'980. 08.6. 

- Note: The ,Oceao,,Mirierals. Company ir ooe 01 the four ~aawrt i e  identified in 
. Secretariat Yublication ,"Sea-BLd Mjceral Resource Development. R-t 

ectlvitlcs of the iotcmatioaal Connorfia" (Doc,ST/vA/l07 nod add.1.) and 
would ihhs li&opic a pionm idvtrtor udder Raolntlon U af Lba.ConFacna.. 
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"The m.ining system uses a muck heavier and larger plpe than used in the 
oil industry. In addition, it en~ploys a bottom, self-propelled min~ng vehicle, 
completely remote controlled, that crawls on thmcean bottom and picks u p  
nodules. Through a flexible conduit, the bottom crawler sends nodules upto 
an intermediate "pumping station" suspended in the water a few hundred 
feet above the bottom crawler. The pumping station then sends the ~~odulev 
up a. three-mile pipe string to the "mining sh~p"  a t  the surface . . . "  

.A 

. The well-known multinational Consortia, who are thc  principal actor 
in this field of innovative marine technology for deep sea-bed mining, are 
believed to have spent over 400 millioa dollars on the devloprnent of this 
technology. 
' 

The position of the developed countries and that of  the mulrinational 
Consortia, on the transfer of this innovative marlrle technology fo developrng 
countries are reflected by the views of Well~ng, that thls technology cannot 
be meaningfully transferred until it has been fully developed and used 
gommercially for a few years. Accordi~g to this view, the devcloprng 
countries must bide their time, until technology is rlpe for t ra~~sf r r .  

UI 
(0 

"Transfer and Devdoprnent of marine technology with regard ta activiliea 
in the general marine environment - A formative legal mechanism." 

^ 

Part XIV of the Corlvention provides a mechanism for the transfer of 
marine technology, with regard to all activrtles In the gencral marlne 
environment The provisions of this part are drafted (n very general tcrn~s  
and represents a legal tnechanlsm for transfcr of technology in a forn~atlve 
stsge of development. 

The principal mechar~isms provided for in the Convention, in this rcsard, 
are, International Cooporation ,among states and international organisat ions 
and :the e'stablisbment' of National and Regional Marine Scientific and 
Technological Centres. 

, .  . 
. . 

'Tbe.forrnative nature of the legal mechanisn~ provided for in this part 
of the Convention, is well jllustrated ill Articlc 2 6 6 ( 3 ) ,  which reads: 
, . , . ~ .  . ~ 

"'states sha.12 enddavour to' faster favourable. economic and legal 
conditions for the transfer of marine technology." 

. .. ... . \ -  *, , , 
. . . ,: , . . . ,. 

:..,.. The legal.co~lditions for the transfer of marine tcchnology are thus left 
to states who arc only 'requii&$ ,rb '"endeavour to foster" such conditions. 
The basic legal obligation is thus drafted i n  very general terms and lacks the 
st&gerrt,conditims, .wk&&4aracterise.rhe transfer of tcchnology mechanism 
provided in the Convention with regard to activities in the deep sea-bed. . . .  

y,-.-;Article 270 .of &he.Coqvqtion dealing, wi'th ways and nieans of achieving 
interpatiopal cooperation, provi'des a more specific basis for the transfer and 
@;velepment nf .ritarinqtechqology. . .The fundamental basis for such .tra.nsfer 
*d: .developme?;$ .wsll":. ;l5@, , ''6fisti:ng' 'bilateral. regional or multilateral 
p~%f%@lpeg':.and:, a&,!.f%xpp,?$ed au?; . .  new . prograinines,'.' . . .. _ ._ .I . : 
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Despite the formative nature of the mechanism provided for in this part 
of the Conventron, these Provisions represent a modect degree of development, 
in that i t  provides a minimum framework for technology transfer. 

W1)ile A~ticle 270 thus prov~des for exrsting bdateral, reglglonal or multi- 
lateral programmes artd also expanded and new programmes, as the mean8 
through wh~ch  intcrnat~onal cooperatton for the traasfer and development 
o f  marine technology could be ach~eved, Art~cle 271 prov~des an jnst~tutional 
element in ach-ev~ng t l ~ s  cooperation. 

 his Article deals with "the establishment of generally accepted .guide- 
lines, criteria and standards for the transfer of marine technology". Ia the 
absence o[ a ce~ltral institutional authority, this is agam left to the initiative 
of states. In pronioting the establishment of such guidelines, criteria and 
standards, however, states could take oleasures, either directly or -an a 
bilateral basis, either through existkg or new pragrammes referred- to in the 
preceding Article or ,within the fra~nework of'lnternational 01-ganizations. 
This Article read with Article 270, therefore introduces a certain institutional 
element, to an otherwise formative legal mechanism for the -transfer .and 
developmellt of marine technology. 

The institutional elcnlent ~ntroduced in the preceding Articles, is further 
developed by the provisionn of the Convention on Cooperation among Inter- 
national Organizations. The formative legal mechanlsm is somewhat 
strengthened by utllising existing ~nstitutional structures such as the United 
Nations Systenr, for the transfer and development of marine technology. 

Among the "competent rntcrnattonal organisations" whose scope of 
act iv~t~es will have a bear~ng on the marine cnvrronment, are 
the Inter-governmental Maritlme Organ~zation (IMO), Unrted Nationa 
Envirollment Programn~e (UNEP), Food and Agriculture Organ~zatlon (FAO), 
particularly the Commrttee on Fisheries (COFI) and the Intergovernmental 
Oceanographic Conlrn~sslon (IOC). 

Article 278 of she Convention imposes a'general obligation' for cooperation 
among ,international organizations. This must be viewed in the ,light of 
Resolution V .of the Conference, sponsored by the Group of 77.(ta) The 
Resolution declared that  the' maximum use of the new opportunities for 
economic and .social development offered b y .  the Convention wouyd be 
facilitated through action aimed a t  strengthening national capabilities in 
marine science, technalagy and ocean services, particularly in fhe deveroping 
countries. The Resolutio~l recommended assistance to the developing 
countries in the preparation and implementation of their marine science, 
technology and ocean service davelopment programmes. In tbis context 
the Resolution recognised the special role of competent international 
organizations envisaged by the Convention and recommended th'at "a11 
competent international organization$ . within the U.N. system expand 
programmes within their respective fields of competence" .for assistance -to 
developing countries: ' ' 

.. . .  

. . . . . . .  
116) A/CONF.62/+,127 - Adopted by the Conference.at thC'182nd h4ee;ing'of t b c ~ l c n a r y  

on 30th Apr~l  1982. ,;(&a m. ..VI of F~nal Act). 
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- The role of International Organizat~ons under the Convent~on ' would 
* therefore require, that rhzy first coordinate t h e ~ r  aclr\it~es w ~ t h ~ n  the system 

in order to perform an active partlclparory role In the transfcr and 
development of marine technology to the developing counfr~ei. Arbclej 
272 and 278 of the Convention stresses the netd to coordinate the activlt~es 
of competent Internati-onal Organizations in [he transfer and development 
of marine technology. 

As recommended in Resolution V, the  special role of competent Inter- 
- national Organizations would require a re-structuring a n d  a broad-basing 

of. their p i s e n t  scope of activities. 

Already studies have been undertakcn by vari nus Organizations within 
the United Nations System, o n  tbe effects of the new legal regime created 
by the Convention, on their traditional technical cooperation functions. A 
study prepared by the Secretary-General of the Unitcd Nations "on the fu tuye  

' functions of the Secretary-General under the dra f t  Convention and on the 
needs of countries, especially developing cauntries, foi. information, advice 
and assistance under the new legal ur\dzr!inei "... the fondam enral 
importance of relating the substantive activities prov~ded for in the Convention 
to the bverall economic and 'social development e f f o r t s  of dzveloping cour~tries 

. and to the activities of the United Nations Systein in support of these rEjr.ts 

Under the provisions of Article 272, on Coordr ~ i a t ~ o n  of Internat, o rial 
Programlnes, states arc required to ensure chat In Ihc field of transfer of marine 
technology, competent Internat~onal Organlzat~ons, coord~nate thei r  activ~tjes, 
includmg, "any regional or global programmes" t a k ~ n g  into account, intel -aI~a, 
the needs and ~nferests of developing countries 

Among tllc sigificant regional programmes by  I~lternatinnal 
Organi7a~ions, i s  the Regiohal Seas Programme ~.\naertal<en In diflerent regions 
by  UNEP in collaborat~on with regional organ~zatiorls and Governments of 
the statcs of the repion. The study of the Secretary-General on the Needs 

, of Developing Countries, cites by way of illustration several pragrammes of 
relatively new and ~mpor ta l~ t  global and inter-regional projects whlch have 
been developed by International Organiratiofis within the U. N. System, as a 
consequence of the evolution of the N e w  Law of thc Sea. Thcse include, 
the F A 0  Programme .on 'the E x d u s ~ v e  Economic Zone, IOC Programmes to 
enhance the marine scientific capabilities of developing states and t h e  UNESCO/ 
ECA project for marine scientific and technological devclop rnent jn Africa. 

A; illusirati,on of ,an in~tiative directed towards the formulation of a 
regibnal programme, within a reg~onal Inter-goven~mental Organization, 
i s  the propo~al  of Sri Lanka, placed before the ~wenty-Second Session of 
the Asian-African Legal 'Consultative Cornm~ttce held in Colombo i n  May 

~ 3981, on "Economic, Scientific and Technical Cooperation in t h e  use of the 
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Indian .Oceanw.(1fi) .This proposal is to the effect that "The Asian-African 
Legal Consultative Committee should carry out a study of the ways and means 
of promoting economic, scientific and technical cooperation, for mutual 
benefit among Asian and African States,' in the exploratiou, exploitation 
and the rational use of the Indian Ocean and its resour.m." The proposal 
stressed that the institutional framework contemplated for such regional 
cooperation should be of a consultative character and should work .in close 
collaboration with existing regional and global institutions such as PAO, 
IMO, IOC, UNEP (Regional Seas Programme) and ESCAP. 

. . 

The Co-ordination of such region& programmes for technical 
collaboration would fall within the province bf Article 272 and would assume 
considerable importance in the transfer and develbpment of marine technology 
to developing countries, in a regional context.. . . 

Thus the Law of the Sea Convention had already, . even during 
its negotiating phase, made a coi~siderable impact on the .policies, plans arid- 
programmes of International Organizations. On the one hand it has had 
the effect of broadening the scope of activities of Organizations within the 
U. N. System and on the other it has generated important regional initiatives 
within 'the framework of regional Orgai~izatians. The . Co-ordination of. 
these activities, taking into account the needs and interests of dcvcloping 
countries, as required by Articie 272 would be an essential pre-reqi~isite, if 
these initiatives are to be meaningful to tllc overalI social a;ld economi~ 
developnlent efforts o f .  devcloping countries. 

On the means for ensuring this all iinportant eleincnt of Co-ordination o f -  
International Programmes, for transfer of marine tghnology, an ii~tel'mting 
view has been expressed by a forelnost writer on the Law of the Sca, Elizabeth 
Man11 Borgese. Refcrrii~g to. the necessity for an "effective integrative 
machinery" of competent Intenlational Organiz,ations, Borgese suggests "a 
joint assenibly where prob!ems of ocean policy aud management can be debated 
ill a comprehcnsivc, trans-sectoral manncr."('g) 

(ii) Transfer and Developanhot of Technolow wit11 reference to tbe Protection 
add .Preservation of tbe &/Xarine Environrneot and Marine Scientific 
,Research. 

. . 
The concept of ilitcrnational cooperation and its rcTevant principles, 

embraces technology transfer with regard to all activities in the general marine 
envirbnment. These principles are therefore incorporated in Part XI1 of 
the Convention dca!ing with the protwtion and prcscrvation of the marine 
environment, .as wc'll: as in Part XlIl 011 .Marine Scientific Rcscarch. 

' 

Article 200, envisages interuational cooperation "for the purpose of 
proniotiiig "~tudies, undertaking programmes . of scjentific research and 
ei~couragi.~ig the cxchange of information and data . .." Article 20 1 rcquites 
inteilii'&tional" cdjperation, for the . establishment of " 'appropriate .scientific 
criteria for rhe formulation and elaboration of rulcs, standards rind 
rezoxpmn\dd practices and procedyrcs" for the protection and preservation 
of the:'m;itke, environment: ~ 

(~ai).i.;~rb&kt!:~f.'%j: ;~arrlrdi.Dwsuant.'ta ? ~ t l i l i  3(b) OP tka s l a t ~ t a  of t h s  A ~ i n o -  African 
.-<. @j:@ydatlt.e G~a?mi~.,-datc.d~$?.&a~ 1981 ; , s e s . P r d i n $ s  oP Twenty-!kcoad 

Sdiar\. .of:.ths' & ' i $ t ? ~ ~ ~ f r i a n . , . ~ ~ f ' ; ~ ~ ( i . d b t i v a  Comrrritleq Colombo. !dl., ( r'$j.zi&;&*; ,- gI" " t2L',.*i*.,rt;;;: s & ; \ ~ , ;  M&t -"'- worli Qmp; 
v.0i.k 

No.4. Oet. 1982. p.717. . . .  . ,  . . _ .. 
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Article 202 deals with the provision of scient~fic and technrcal assstance 
to  developing countries and re-emphasises tbe aspect of "advancemcnt" of 
technology. The assstance contemplated under t h a  Article, ~ncludcs the 
training of scientific and techntcal personnel of developrng countrres, as we1 t 
as facilitat~ng their partic~pation in relevant internat~onal programmes The 
technological assistance to developing couutrtes for the protection and 
preservation of t he~ r  marrne environment ~ncludes ass~stance wrth respect 
to major mcldetlts which may cause serrous pollution 

International Organizations are further requited, under Art~cle 203, 
to grant developing states preferential treatmont in the allocation of approp~.rate 
funds and technical assistance, 

In the field of marine scientific research, too, thc mechanis~n of inter- 
nationaI cooperation is designed to promote the transfer and development 
of marine technology and here again the means to achicve such cooperatio~l 
i s  through the framework of bilateral and mullilateral agrcemcnts. 

Articels 242 and 243 requlre the promot~on of ~ntelnat~ona)  cooptcatcon 
and the creation of favourable co~tditions for [he col~duct of marine scre~ltific 
research and the integration of efforts of scientists, through the frn~nework 
of bilateral and multilabral agreements. 

Article 244 requires internat~onal cooperation 111 respect of the publ~cat~o~l '  
and dissemination of information on proposcd major programmes and 
knowledge resulting from rnarlne sc~entific research, and for fhrs purpose 
international cooperation is requires t o  "promote the flow of scicrlt~fic data 
and information and the transfer of lcnowledge resulting fro111 rnarinc scientific 
research, especially to deveolping states ...' 

The transfer of knowledge resulting from nlwine scientific rescarch is 
further strengthened in Article 249, which requires as a prc-condition to the 
undertaking of. marine scienthc research in the exclusivc cconon~ic zone or 
the coatinmtal sbelf ofa. Coastal State, the. participatiou of the Coastal Statc 
in the marine scientific research project as well as the disse;nination to tbc 
Coastal .State ,of the prs1:iminar-y reports as wdl  as all data and. saunplcs of 
the project.. 

Certain speeial ,characteristics, .which are, consis terlt , rvi th t-115 formn-tivc' 
stage .of .:development - of',the nieehanisa. .under consideration erncrge fro 117 

these provisions relating to the .iransfei and developm=ilt of msrins tehno.lo,y 
in the general marine environment. 

. . . . 

The. found.ation .on which tthe..notion: of in.ternatio.:~sl coopcri timm rests , 

is tbe concept s f  a dilty to .caaperate. . .The. "duty .to eoo+:r%le" has.. 'bbtn. . 
in .a gradual grocess':..af evducion w a l e a l  florcn . tblro'ugll. st:cte p'~.nc.tict, . 
paahiwlarly :.id :$be context of U.. N. iaitiztives, . .  . . . . . 

. . . . .  , . , . .  . , . . . . . . . 

~ r n o n g  the many Resolutions adoptid withi~r t h e  .U: N, wwkich. giyc .:. 
clear ,expression. t o  the wncept...of a .duty 40. cooperate; are, Dul?pt ion.. on. 'fie' &m 

, ~. - .  :.:, -. . .?tii$mT Pevefapm~.: , :Strategy '  Tor the Sslond :Uhi~M t:.Natio~rr:'. 
DeveIo ,pet, ;Dszde ..and' also. .;he. Dec1,aratiqn of. .pr,inci plea. ,g&a l-ni.ig.j:the 
~rakde8and~:.!be ,Owan- A ~ o r  ~aad:rhe,.S&&il thuab; w o a d  t,&bdiroi,s. 
of national' jurisdictian, . , '. . .. . . . : .  . . . 
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Many Resolutions in the -field of dev&op&&f aadeCinee refer speci6cally 
to a "duty to cooperate" and States tend ( o  fallaw such Resolut~ons through 
subsequent state practice, which eventually lead to  he uorm hardening into 
a custonlary rule of International Law.(zo) 

The incorporation of the concept of inlerilatisn-;?I cooper,atcon in b e  
LOS Convention and the state practice that may develop in this regard, would 
further enhance the developmelzt of "the duty l o  codperate" as a Iegal 
obligation. 

The utilizatjun of the exi.stit~g bilateral and h~u l l i l  atera1 programmes 
and the existing organizatio11a.l infrast.r.uciure of eht..U. N. System are a lse 
ilnportant characteristics of the regime uuder cansideration. The recourse 
to existing arrangements and i:~frastructures ha& the advantage t ha t  f h ~ y  
provide an existing and a time tested framework ta 'huitd iipdhe new mecha~rism. 
Further they would impose less financial burden&'o~\ rn&mber sCates thatr the 
c r ea t i o~~  of new superstructures. ' 

Thus a mechanism for the transfer and developmen.t c-f rnarine lechnologjr' 
j.11 the general rlrarine enviroilmcnt, though i ~ r  a forlvativeaage of dcvelopmenr,- 
encompasses within itself, an existing inslifu(l6nal ~Ieff ienf. In  this way, 
it draws upon the past experiences of ,t,he'U. 'M. 'Sysani, while a t  the sanle 
time, creating new challen,ges, u1hic.h deriland thatfheko Ofi8!l1izations refa-shiorl- 
and adjust thei,r scope of activities, to meet the i\ctds .of the 1Iew regime created 
by the Convention. The experielices gained in the 4igbi a( these chal;angos, 
could over the years, result in the new ~ncchanism traasforn~i~rg (&elf  into 
a formal ~nechanism, 

(iii) Role of Nntiooal a~rd Regiooxl M;lrine SdentIfic and  Techn~loglcel  
- Centre$, in the Transfer and Devclo~ment  oi marine technology to 

developing countries. 

Resolution v adopted by IJNC-LOS 711' bn 'Devel~prncnt of Nntional 
Marine Sciewe, Technology and Oceatl Scrvice r~ i ras t ruc tures , (~~)  states, 
in .its preamble, 

"Considering t h a t  llelional a u i  regions m r A c  scientific and 
teclruological centres would bc thc principal institutions through which 
States and, in .particular, rhe  developing co'ulz&ks; foster and conduct 
marhe sciejlt~fir, resea~ch and rcceivc and disse~ninsn~ r ~ ~ a r i n e  technology". 

Thus Nntiona\ and Regional Ceuties, c m e l g & t b r ~ h  the UNCL0SI.U 
negotiating - process, as the prblcipd i~iti'tuti-o'&:&r~&ie:Lrnnsfer ond develop; 
r\letkf of marine techaology wil'h pa-rtlc~l1ar'~rydrd. to she a.dt.velopi~g countries. 

The cmptasiv by the dovetoping countries o n  a regional opproacb to  
the tramfch and rlevelop~trint.. of 'maairae uchmabw. t&l dwctogcd o v c ~  3 
petiod of ,time befoie it found GI-, mprk99m- 4u' $bc WS Convctvtiori. 

001 Df. Wtt D. vomoy. (1972) Ecooornic Daurloprr.ent, Pcacc and Tntcrnation~f IA~V - 
''The Recogn;tion of 'MwkirlJ' a 3 $upynb I q a l  v ~ t . 4 3  1~ duty to c.oomalc 
for gtobp(, oielfarc" - pp.273 - 281." . . i s  1 )  Snprir n((,Ld). ': " . . 
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The Report of Pacem in Maribns, held in Yaounde, Cameroon, In 1979 
states : 

"With regard to marine scienm and technology, participants 
suggested the institution of regional survey ships, under f he au tharity 
of the regional mechanisms for marme sclence aitd managernent~"(22) 

The relevance of national and regional techuologccal centres, in the wider 
context of the international transfer of technology, 1s that they wollld provide 
an effective institutional mechanism at the nat~onal 01. regional level which 
could facilitate the adoption of international s tandarc(s artd err terra to s u ~ t  
the particular needs of a developing couc~try or of a pal tlcular rcgiol~. 

Articles 275 - 277 of the convention, once again, underline the formafive- 
nature of the mechanism relating to the general ~narine enviror;ment and has. 
as its basis, the coi~cept of International Cooperation, comprising both direct 
cooperation arnong states and through Intetnational Organizations. The 
objectives sought to be achieved under these provisio~\s re-cmphasise the 
notion of "advancement" of technology and l a y  strcss on the ~quis i t ion  of 
technological knowledge and skills.. The esta'olishmsnt of national centres 
are "to stimulate and advance the coi~duct. of ntarine scicntiric research by 
developing coastal states ..." Internatio~~al coop%ration is required under 
Article 275(2) toUfacilitate the establishment and. str~:lgth=~~i~t: oisuch natio.;la I 
centres so as to provide for advanced training lacilitrcs xnd necessary eqllip- 
ment, skills and know-how ..." 

Under Article 276, relating to the establishnlcnt of rgional Cerltres, 
States are required in coordination with the cornpctent I?>lernatio;la I 
Organizations, the Authority and National- Marine Scientific and l'ecJ~rldlo~ica[ 
~kseatch Institutions, to promote the establishment of Rzgional Msrinc 
Scientific and Technological Research Centres, particularly in dzvel oping 
countries, ''in order to stimulate and advance the conduct o f  marine scientific 
research by devtloping.,states .and.foste~ the transfer of marine tcchaology". 

The functions of the Regional Centres, set out in Article 277, cmphasise: 
the acquisition of technologrcal knowledgz and skills, inter-alia, througIX 
access to technologica I information. 

. . .  . . .  
~ h & .  .existi&":m&haqjsmi fof,,'  the dissemillation of tech~~;log;cal 

infokmation,, such as'. those established wlithin the United Nations In dustrial 
Development Organization (UNIDO), ,for example, Industrial sod Techno- 
logical I~lforrhation .'Bank .. (lNT1B) ' ~ q d  the Te~hnoloiical In for matioil 
Exchange System (TIES) are.confined.?p,%lin?ited..group of technology. suppliers 
dominating the" market and the'"availab1e information, is in conskquencc, 
necessax~ly ,..sel,~c!tve. . . . . . .  . . . . .  

, \ I .  . . 
~ ^ ,  . . . . . . . . .  , .!," ..,,: ;,;,. . >  , , I  ._ , ..: . .  . . . . . . .  .... . , : . '  

~riicle: .  271 of.: ~ b p ' : , ' ~ o n v e ~ ~ ~  p?bvider. .: fiamay&k. through t,he. 
establjsbment of n .regional cooperatjve mechanism, for  ' t h e  collect ion and 
disseminatiotl of technology inform~bn, particularly among the developing 

. .: . . .  ., ' . ,..,;,, . .,,: , .,' . . .  . _ .. . . . . . . . .  . . .  .. . .  . .  cou!!tr):f?:, . . . . . .  : :. , : . , ::. . :.,; .;. , :. ...,: 6 . .  ! ' , . . .  : . .  :. .. . . . . . .  . .<. ." :,.'-:' ' ,._. ' . ,_  .. . . . . . . . . . . . . . " .  - .  
... .I ...: ...' . 

Owao Yarebaok - i980 - VoL2 - Pacam in Maribus - (Ed. B ~ P S ~ B  m 4  Gilji)&~:d Pg.433- 
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The LOS Convention provides only the broad framework for the 
establishment of National and Regional Centres, an2 States are required to 
take cooperative measures with other States, Internat~onal Organizations 
and the Authority to  faclitate the establishment of such Centres.. At  the 
natio~lal level, therefore, jt is imperative that States adopt approprrate legls- 
Iative measures to  set up national centres, whch co-ordrnate all actrv~tles 
relating to  the marine environment and vest in a central author~ty, broad 
competence in Ocean affairs, taking into account then tntcrrelated character, 
The study prepared by the Secretary -Ger.eral of the U N (23) draws attentian 
t o  the fact that there is evidence of new in~t~atives to bring questrons of Ocean 
research and development within the immed~ate compass of a central author~t  y 

One of the earliest examples of the sett~ng u p  of such a central authority, 
even while the draft articles of the Convention were still in t h e  process of 
formulation, was the establishment in Sri Lanka of the Nat~onal Aquatic 
Resources Research and Eevelopment Agency (NARA)(z4) as the "pr~ncipal 
national institution charged with the respons~hility of ccarrying out and 
co-ordinating research, development and management act~vit~es on the subject 
of aquatic resources." 

The objects and functions of the Agency are "to ensure the application 
and utilization of scientific and technolog~cal expertise for the implementation 
of the national development programme on the subject of aquatrc resources" 
and "to promote and conduct research activities hrected towards the identi- 
$cation, assessment, management and development of aquat~c resources..:" 

Ainong the particular fields identified for this purpose, are Oceanography, 
adviso~y and consultancy services~on scientific technological and legal matters 
relating to the exploitation, management and development of aquatic resources 
and the coll~ctjon, dissemination and publication of information and data 
usefi~l for the d.evelorment of aquatic resources. 

The role of NARA,'in planning the national use of marine resources 
and promoting their development under thenew regime of the Oceans would 
be further enhanced by the provisions of the Convention, regarding the 
strengthehjag of  existing national institutions and the wider mandate sought 

, to be given to such ~nstitutions with regard to their col!aboration with regional 
centres. 

. . 

(i). A developed legal mccbauism for the transfer of technology to DeveloplDg 
Couahies - Deep Sea-bed mining technology. 

The Conijention provides a sophisticated Iegal mechanism consisting of 
contractual and other. iegal arrangements for the transfer of both recovery 
and  processing 'technology, which - is  strengthened by an elaborate settlement 
of dlsputes procedure and different forms of sanctions, both legal and. extra 
legal, to  deal with violations of the legal obligatjons. Tbese specia I 

. . 

(23) . Supra n.(l7). ' . 
,(%) Natianal-hquatjc ~ ~ b & < & . ~ & i r ' f b  and' Development Agency Act, No.64 of 1981. 



characteristics d~stingn-h the  developed legal mechanism relating to the 
transfer of deep sea-b@..te~hnology from the less developed and the formative 
mechanism for the t-s$rno12pa transfer with regard to the general l n a r ~ e  
environment. 

The principal instr~rnents in the legal mechanism for the transfer of 
deep sea-bed technoJogy,, are the International Sea-bed Authority (herejn- 
d t e r  referred to as t h . ~  ANboriry) and 1t.s operational arm, , "the Enterprise." 

Arhcle 156 establishes, the Authority. The Activittes in the Area, will 
be organized, carried outand cqntrollcd by the Authority on behalf of mankind 
as a whole. All states parties to the Coirrention are, ipso facto, members 
of the Authority, 

The principal organs of the Authorrty are, an Assembly, a Councll and a 
Secretariat An Ecorromic P l a ~ u l i ~ ~ g  Cornmiss~on and a Legal and Tcchijrcal 
Comrn~ssiou will also be es$ablislied as organs of the Council. 

The Enterprise IS the operattonal arm of the Authority, and the organ 
through whlch the Authority w ~ l l  carry out, activitres In the Area, d~rectly. 
The stiucture of the En te rp~~se  conlprrses a Governrng Board, somposcd of 
15 members elected by the. Assembly, a Dtrector-General and the staff necessary 
foc the exerclse of ~ t s  bunctions. Among the powers and functions of the  
Board, IS the Power to author~se negotiations concerning the acqlrisitton. of 
technology. 

krttcle 153 read wi+ Art~c le  8 of Annex I11 of the Convention, sets out 
the 'Parallel System' of @plorat~ol~ and explo~tation of the deep sea-bed area. 
Under the Parallel System, ac;lrvitres in the area shall be carrred out, on the 
one hand by the Enterpr~se and an the other, In associat~on with the Authority, 
by stales p3rties or state eaterprises or natural or jurisdjcal persons which 
possess the natronaltty of state parties or are effectively co~ltrolled by them 
or thelr nationals, when thqe  entitles ore sponrored by sucb States. 

Under the Provisions of Artige .8, each. application ,other than those 
sublniited by the Enter.pci$e, bhsuld cwer a total area sufficiently targe and 
of sufficient estimated: ;coq~q~erci:++l value to allow two mining operations. 
The Authority shall desrg~late one part to be rcsel-ved solely for the conduct 
of activities by the Authority through the Enterprise or in association with 
developing States. The area so designated shall becomc a "Reserved Area". 

Approval may be @v+n .Q+ .Fsn t ra~tor .  with .regard to a plan of work 
-for the ' cther. Part, the:  nqn.xe~gved area, ,provided that the Contractors 
satisfy the criteria set out under Article 153. Among these are the criteria 
that , f t~ese ,States,,or private .eqtj.ties meet the requireme~ts of Part X I  of the 
Convetltio~t: and .also fhk r.qqu.lr$ments :of Annere I11 .on tbe basic conditions 
of prospectjng, . . ,expldi;akibn . . ,  ,.arfd:~~xpInitation. 

. The$= requireni&ts'.af '?art.:df ;?lnd Annex ,TIT, form the Cornerstone, 
of the developed legal n~echanism're~ating to deep sea-bed technology transfer. 

In Part XI, .Article 144 deals with cooperation between the Aijthm'ty 
and st,a!espanies in tbq p-r>~motioa of Prcg iprnes  for thc.transfer oT technolagg 
. . . . , . . . . .  . , 
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to the Enterprise and to developing countries with regard to activitlar iii th- 
Area and also the profilotion of msasures dfrected towards the advancement 
of the technology of the Enterprise and the domestic technology of developing 
countries. Speclfic reference is made in Artlcle 144.2(b), to the prov~dlng 
of opportunities "to personnel from the Enterprise and from developing 
states for training in marine science and technology and for their full pxtici-  
pation In activities in the Ares". 

It is a feature of the developed lcgal mechanism with regard to deep sen-bcd 
technology, that the obl~gatloils nnder Article 144 are not restricted to t!le. 
6eld of International CooperatLon. These obl~gat~ons are reinforced by the 
basic conditions of prospcct~ng, ewplorat~on and exploitation set out i r l  

Annex 111. 

Article 2' of Annex 111 stipulates. that- prospzcting- in- the Area shalt b2 
conducted only after the Authority has received a satisfactory writtemn under.. 
taking that, the proposed prospektor. will comply with the -Convention an-d 
the relavent rules, regulatiolls -and procedures of the Authority, concerning 
inter-alia, co-operation in the training programmes referred tolit1 Articles- 
143 and 144. 

. . 

The wrltten undertakings given by a proposed prospector, would assume 
a mandatory character In the I~gllt of the d~fferent forms of legal as well as 
the extra-legal sanct~ons that arc provided w ~ t h  regard to the activities 111 

the deep sea-bed and the elaborate procedures f ~ r  the settlement of d~sputes. 

Activities in the A r m  will .be carried out_ in accordance with a forms1 
written plan oi work, approvcd by the Cquncjl, after review by the Legal. 
and Technical Commission. Upon such approval, .every plan of wor!~,, 
presented by states parties and other entities referred to in,Article 153,(except 
those presented by rhe Enterprise) will 'take the form of a contract concl udcd 
between the Authority and. the applicarlt. .. . . ,  . 

. .  . . .  
~ ~ ~ l i c a n t r ,  other than the Enterprise,.:in order t o  qualify to  sigaie  in: 

activities i n  the Area are requirrd,to satisfy, intw-alia,,~qualification standards:' 
set tbrth in the  nlles, regulations and procedures of t h e  Authority. The. 
qualification standards require, that every.'applicant, nitbout .exception, shall 
undertake as part of his applicati.on, to comply .with the. provisions on the- 
tramfer of 'technology. . . . ... . ,  . ,  . 

.'I . . . . .  
. . .. . . 

Arti'cle 5 df , A & ~ X  TI1 sets .forth thg, provisions on.tr&sfer of technology 
and transforms she rindertakings of the applicant into mandatorycontractual 
ohligatians. 

. . .  
.Wheri subniittirii a:$]&' of,&ork, every applicant is tequired..to.mdke..: 

availa6le .,to, i@e Authority,, a ,general description .of the:-equiprnent.and. also :' 
the hethods to tie qsed in 'darjing out activities in the Area: This oblighfio~i:.: . 
on the applicant CoveiS 'All" 'reldvant don-proprietary information about the 
charactcristicsof such technology and information:as, to where.sueb technology 
is available.. . .  Wbenevei .' a 'substanti'al,,tccbnologisal ,change .: or. ..innovation.::: 
is intrsduked; the; Authority; is to be. informed .,of :revisions .-in .the. dcsc?jp.tion '.:. 

. . .;, and .information . . , .  'ijre@y io'ade ':.avai'iabl+ . .:. . .. ..: 1 :  . .. .-:.:.;.. . . :: : .. ::; ... ,.. . 
. . . ~. . .  

, ,  , , . : ' .' :. . " . . ' . " .  . 
. . . . . . . .. ' ' . . . .:,:.')"i .'-: : I 

, . . . .  . . .  " , ,  , . : .  , . .  -. . . . I . .  . . . . .  . .:. . .  . 
:.,:: ' , ' :  , .  
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Article 5(3) deals with the different forms of contractual obligations- 
to be undertaken by a Contractor. Where i t  concents technology which 
the Contractor is legally entitled to  transfer, he is obliged to make available 
such technology to the Enterprise "on fair and reasonable conlmcrcial terms 
and conditions". The means for such transfer would be through licenses or-. 
"other appropriate arrangements", t o  be nego tiated betwserr the contractor 
and the Enterprise. This obligation on the contractor, is however subject 
to the important proviso, that it can only be invoked "if the Enterprise finds 
ahat it is uinable to obtain the same or equally efficient and useful tcchnoloa 1 ?, on the open market on fair and reasonable commercial ternls and conditions, 

The negotiating difficulties at UNCLOS 111 pri ~nnril y concerned the 
transfer of third party owned technslogy. Wid\ regard to the treatmmt 
of third party owned technology, the Contractor is required to obtain a written 
assurance from rhe owner of such technology, that  the- o wucr will, whenever 
the Authority so requests, make that trchrlology available to the Entel.prise. 
The means for such transfer will again be through licence or "other appropriate 
arrangements" and on "fair and reasonable commercial tcrllrs and co~iditions". 
Jf thc Contractor fails to  obtain this written assurance, he is precluded from 
using this technology in carrying out the activities in the Area. The o hjectio~w 
of the Irtdustrialized countries arose from thc fact that the Confractor u.ould 
have no means of ensuring the compliance of a third party with such ail 
obligation. Further .-difficulties :,epuld arise where the owner of technology 
i s  no longer in business or  has stopped production of a particular typc of 
kchnolspy. 

In respect of third party tcchnology, the Contractor is further obliged, 
t.o acquire from the owner by means of an enforceable contract, the legal 
right to t r a r ~ s f ~ r  such ttxlmology to the Enterprise, This obligation again 
:applies only to technology, not generally availahlc in the open markct. In 
determining wherhcr all feasible measures have been taken by the Co~~tmctor  
~o ' acqu i r e  such a right, the closeness of tllc corporntc rclation.ship, where 
such relationship exists, betweal the Contrauto~. a n d  the third party owlcc 
and tba digrce pf control or  influence of the Contractor over tbe tlurd party 
owner ~vjll be a iclevznt factor. 111. e s e s  wherc the Contractor does in fict 
ixercise such effective control the: failurc to acquire the legal right will bave 
ZI bearing on subsequent applications for approval of a plan of work. Tl~is 
provjsiotl reflects the concern of the dcvalopinp countries that the transfer 
of techrialogy provisions could hr nulliiicd by a Contractor by takink refuge 
behind a "veil" of coxprate perso~zaliry and makes i t  possible to "picrce the 
corporab.e veil'' to determine whether rhc ov.ncr of  technology i s  in rcality 
a, tbird party ox' nut. : . ' 

The Ccntractor i s  hrtk.cr required to facilitate the acquisition 'of third 
p ~ t y  technclogy hy the Enterprise fro% thc owtwr, if tbc Entcrprisc dccides 
to negotiate directly' with the owner of the t~~hno logy ,  The transf'cr will 
again be effected through liceticc or .o ther  appropriate arrangements. 

Thus the devrlopscl .legal mechanism, in which t h e  Authority and the 
EnterpriG play key roles, derives its basis, from mandatory contrectuvl obli- 
gations. for the':.tmn~fer' of technology and functions within a 'sphere of 
specific Brgal .rights and duties. .Tf ic  misgivings of the \Vestern industrialized. 
countria ro the transfer of tech~ology provisions, flow from thcir perception 
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of technology as a concept concornita~~t [with monopolistic onnership. The 
industrialized countries therefore, attach fundamental importance to the need 
to  ensure that technology must, at  any cost, be protected against any 
foam of expropriation. 

In the view of the present writer, an interpretation of Article 5 of Annex 
111, as giving rise to  expropriation measures, is not justified. Whether it 
be technology that the contractor is leaglly entitled to transfer or third party 
owned technology, the transfers are to be effected through "licence or other 
appropriate arrangements" and "on fiir and reasonable terms and conditioas." 
Tile question whether the terms are fair and rcasonabIe is not a matter left 
to  ctomestic laws llnd regulations, but is made subject to arbitration under 
the Convention. The provisions of Article 5, furtllerlnore, reflect a substa~~tial 
compromise which emerged at the UNCLOS negotiations. The Group of 
77 position as reflected in the successive negotiating texts, was that the tra~ufer 

'of t e c h ~ ~ o l o ~ y  obligation should be a condition precedent to the awarding of 
a contract. Present Article 5, however, is forululated asa legal obligatipn villish 
c;m be enforced through the dispute setilen~snt and penalty provinioiis after a 
contract has been awarded. This was essentially a co~~ccssion to meet the 
concerns of the developed countries. 

While it rntlst bc conceded that the provuions rclat~i~g LO the transfer' of 
third pal-Ly owned technology may require further c la~  ~ficatioil, a task well 
withi11 the functions of thc Preparatory Colunlrss~on, ~t should not be over- 
looked that the obligation to transfer third psrty technology arists, only when 
it is "not generally available on the market". It is !ikely that, a t  least the 
initial tecln~ology would gelzcrally be avalla'nle i t )  the opm nlaiket. In any 
e-\le:-it this is also a matter which wauld be sub j e~ t  to the arbitration procedures 

03 a1101hcr contro~~e;sial issuc, the dcvcloped countrizs took the view 
tijat the obligation to ifartsfer technology, app!ies only to thc nct~t:tl rcccvery 
actlviries i ? ~  t l ~ c  A.rea, and tlrzreforc a;\ly to recovery technology and not  to 
proccssi i~~ techi~o!ogy. 

This cvas 011 the basis that, after thc liodulcs were  recovercd fl-om tho, 
dm;, sea-bet!: tllc processhrg procedure \vas an  activity which carnc within 
the jurisclictioll of tbe territorial state, since the processing plant would be 
1 c c : ~ t ~ d  within tkat jlrrisdjction. T1i.z det.elopiny countries hon~ever, wcre 
of the view that such a restricted interpretation oT the tcrm "activities in the 
.Areat', would tlcfcat the viability of thc E~lteryl-isc, and would p::ve:rt its 
~flcctive participatiou in the actjvities in the Arcs. 

The Convcntjon  OW rc,flects the developing country positio.il and Article 
170 stipulates that the "Etlteq>rise shall be the organ of the Authority which 
sl~all carry out activities jn tlre Area clirectly . . . as well as the transportii~f, 
processing and x;na:kcti;\g of tnh~crals recovercd from the Arca". The trznsfer 
$,F technology provisions of the C~nvent ioa  therefore applies both to l.ecovzry 
as well a; processing technology. 

The Conve~ltion envisages a diEere~lt, legal mechanism (as distinct from 
the contractual mechanism, discussed so [ar) to apply to a situatioit where 
the Enterprise, is.. unable to obtain appropriate technology, particularly 
processing .tzhfiology,. to.  enable it to carnoyence in a timely manner the 
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recovery and processing of nrinerals. Thc legal mechanism eev~saged here 
is a consultative procedure, where the CuuncrI or t he  Assemb!y may convene a 
group of states parties, composed of those \vhlch are engaged rn act~vities 
in the Area, those which have sponsored prlvate entttles and 0 t h  $!ah 
parties having access to snch technokogy Thc obllgaeron under thls 
Consn!tative arrangement is to consult together a n d  take effective mtasures 
to ellsure that the technology is made available to  t h e  Enterprise on fair and 
reasonable commercial terms and condit~ol[s Each state party rs requ~red 
to take "all feasible measures" to this e ~ d  wlehlll ~ t s  own .legal system 

The mandatory transfcr of deep sea-bed technoiagy !s also to apply d~rect 
to  the cleveloping countries The Contractual oolrpat~ans p~cscrrbed in 

Artrcic S(a), (b), (c) and (d) are extended t o  apply for the benefit of a develop~ng 
state or group of developing statcs, subject to the safeguard t h a t  zcrcvrtrcs, 
ultder the contract sought by the developing countr~es, would not involve 
transfcr of technology to a third s:de .  7h1s obllgatloi~ wbll apply only to a 
contrfirtor who has not been requested to transfer tecllno o ~ y  by rhc Enterpr~se 
or had already transferred technology to the Entcrprlsc, 

This provision known as the "Braz~Iiar~ Ciausc" reflecls the posrtion 
of ihc more developed of the developii~g countries, such as Brazil ,  who a t  
the UNCLOS I11 negotiations were zllxlotis to cliscre a d~rect transfer of 
technology to developing couctries, to meet their aspirations of' full and 
efftctivs participation in deep sea-bed mrnlng 

From the point of view of ihe deve!opetl legal mechanism for. the transfer 
of dceg sea-bcd technoLogy, its importance lies in the fact that tire "Drazil ian 
Clause" preserves the mandatory nature of the co~it~,actual obligation for the 
rl.ansfcr of technolo,gy to rhc develop~ng countries. I n  n broader context, the 
"Hrazjlian Clause" had a sig~~ificant. ~dcoiogical dirnens~on. I t  establislled thc 
important principle that developi~ig countries would have a direct right of 
access to trdlnology, aprinciplc that ~ v o u l d  have far-reaching implications 
on the on-go.ing UNCTAD negot~ations on the cor!e of cond~!ctfor transfer 
fo tcc'nnology. 

Apart from the contractual obl~gation bctweei l  a co~itracror and the 
Anttority [or the transfer of rechnology, the developed lcgal ~nccbalusnl 
conlcnlplztes o t h e ~  legal ar range~nents 

The q1iesti3il of the mandatory form ofjoint  venture arrangenrents between 
cont8.acrc)l.s ant1 the Authorrty 01- the Erlterprisc was considered by the 
Confe~r:t;ce 1:3t n1et wit11 oppas~tion lrorn both the developed a~td developing 
cocntr~cs. Consequently the Convention now provides for  optional joint 
vcnturc arrangements, with a vizw to ctin~ulatirig,-iqtcr-alja the trnnsfer to 
technoloky to developing countries. Thus the knterprise m a y  decide to 
exploit tlir rscrved areas in joint ventures "with the intete;te~l stare or cnfity. 
When considering such joint ventures, the Enterprise is required to offer 
devclopi~r$ cn~.ntries and their nationals "the opportiu~ity of effcctivc 
participzt~on". 

Apart fc-orn the primary contract for the exploration and exploinatton 
of the deep sea-bed :between rhc'coneractor and the Authority, jaint arrange- 
ments jn the form of joint ventures or production sharing as well as a n y  other 
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from of joint arrangements may be entered into between the contracfor and 
the Authority and the operations will be carried out th raugh  the Enterprise. 
The legal .arrangements contemplated are optional in nature, and contractors 
entering into such joint arrangement may reccive f~nancial incentives. Among 
the 'objectives' to guide the Authority, in ddopling rules, regulation6 and 
procedures concerning the financial terms' of a contract, is t h e  providifig af  
incentives for contractors to  undertake joint arrangements w!th the Enterprise: 
and developing countries, to stinlulate the transfei of technotogy and fa train 
the personnel of the Authority and developing countries. 

It would rIso be appropriate in this context to consider the rcleva~rce 
of Resolution I! of the Conference, "Governing Preparatory Investment in 
Pioneer Activities Relating to Polyrnetallic Nodules "(25) in t hc con text o f  
tralisfer of technology. (hereinafter referred to as the PIP Resolution). 

The PIP Resolution recognises and grants priocify in the consideration 
of applications for the exploration and,exploitation of activities in the deep 
sea-hed, to  the so called "pioneer investors",, Thc ,  Pioneer investon are 
certain states and international consortia referred lo in t h e  tesoluiion who 
have already expended considerable expenditure (an amoi~nt equivalent to 
a t  least US 1 30 million) with regard to the dcvc\oprnent of  rnarinc scientific 
research and technology, arnomg other pionccr activities. The justi4cation 
for the adoption of this resoluf~oa yas the belief t h a t  the according of priority 
to such pioneer activ~ties, wouid encourage the development of deep sea-bed 
~echnology. . .. 

According to the priority h a t  the Resolution confers on a pioneer ir\valot, 
such investor could, within six months of the entry into forcc of thc Convention! 
apply to the A1;:hority far approval of a plan of woc.k, for exploration and 
cxploitatioii of rhe deeg sca-bcd. The pla11 of work, however nlust confor~n 
to ail the r e q u i r ~ l l e n ~ ~  of Annex 111 on the basic conditioils o f  prospectirtg 
exploration and exploitation. ~scltidi-g "the undertakings co~ceming the 
transfer of technology". Therefore thc mandatory transfer of technotogy 
prov~siolls vis-a-vis the Enterprise and the developing coun~cies witl apply 
to a P~oneer jnvesror. +Wis  obligation finds unamb~guous expression in 
the Resolution when it requires that every Pioneer investor shal(  "undertake, 
tef0'ol.e the cntcy into force bf the Convention, to pecf0i.m thc obligations 
prescribed ill the Convention rctat~ng to tra~lsfer of technology." 

The sipificaoce of the PIP Resolution, t h c r d o r e ,  in the coritcrt of t h e  
devkloped legal raechanisms for the t t a~s f e r  of deep sea-bed technology is 
rhac on the one hand it lrrescrves the mandatory canrrsctua! obligation of 
the Contl-actor rcganliag tra1)sfe.r of technology and on the o t h e r  it is designed 
to cnsure that, at the rilrle of the entry into force of the Conve~rtion tlre 
Enterprise will become; a. viable entity which is ab lc  to carry out. activit ies 
ill thc Area, in snch a nlallner as to pace wi th  s ~ t c s  and ather entities. 

A developed legal mechanism of this nature,  requires the backing up 
of an. efkctivc system of legal sanctions, in order lo make the mandatory 
obligation to transfer technology a meaningful one from the legal standpoint. 
Thus the settlement of disputcs procedure and the types o l  legal and exzca- 
egal sanctio~is provided in the Convention assumes major importance. - -  
( 1 5 )  Draft ~ i r \ K ~ c t  of the Third Urrited Nations Coderence oo thc Law of lhc Sea: 

AiCONF.62/121 of 21 October 1982. 
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(ii) Sdtlemeot of Disputes Procedure and forms of Sanctions - a gfrengtbeniug 
factor. 

The rcquircnle~~t  of the mandatory transfcr of technology, assumcs the 
Corn of an obligation to be enforced after a co:ltract has becn awarded to a n  
applicant. Tl~erefore it requires a well developed seitlcment of d i s p u t ~  
procedure a:+ $\,ell a; cff'ective sanctions. to strengthen this lcgal inechanism. 
Article 5(4) of Annex 111, requires that dia2utts concemirrg contractual under- 
takings for thc transfer of techtlology slllill be subject to compulsory seltlement 
it1 accordancz with Part  XI of the Convcrltion. 

Secijon 5 of Part XI provides for the establi.ib~n-ilt as \veil as thcjurisdictiou 
of the Seb-bed Dispatss Chamber (SBDC) of the Tnter~~atiotlal Tribunal for 
the Law of the Sea. Thc jurisdiction of the SBDC applies to disputes with 
respcct to actiq;ities in tl;e Area. 

All tlisputes between states partics, concerning thc in ter!lretatic\n 01. 
appllc~~tion of Part X1' relating to tlie Arca as wcl( as Annex 111 rclating to 
ihe basic cei~ditio~w of prospecting, exploration ant( exploitation, in i i ~ s t a n ~ s  
where the partics agree, v:ill be referred to a special chanther of thc  Inter- 
nation21 Tribu~ial [or the Law  of the Sca. Where there is no agceerneilt 
behvcen the parties, the dispute wili be rcferrcd to an ad l ~ o c  cha~nbcr  of the. 
Sca-bcd Dispute Chamber or to the plenary of the chiunber itself. The~c fo rc  
qucafioils of' iilterpretatio~r or applicatigii of the trarlsftr of tcc!~ folngy 
provisions in the Coilvention, as bztweerl states parties, will be rcferred to onc 
of thc above fc~ra, dq,cndinq o:1 ~vhether there w~ ngrccn~cnt bctwccn the 
parties as to the choicc of a fcrum. 

Di~ptitcs bet~veeq 1:arties to a contract 011 the interpretation or aplicfition 
of a rclcvailt C'o ~trzcc 01. a plan of worlc will be submitted, cithet to the SBDC 
or to l.;indin,o C 0 ;ln~ercial Aibitration, under UNCIT'RAL rules, in the abset~ce 
of other provision. Disputes as to the terms of trru~sfei bf technolo.gy itself, 
is also sul!iec.l: to a sgstcl'n of binding Coi-r;~nercial arbilratio:l. 

Disp~~te; as to \~.~l;rtl~er tllc tra;~sfcr of tccl~nology offers, ~n;lde by a 
cont-actor arc within the range of "fais and rea.sonable Conimel-ci:4 terms" 
ellvisaged i ; ~  Al-ticlc 5, at thc request of either party, be so5mitte.d to 
bindir:g cornm~cia l  :~r'bitxation, in azcordai~ce with UNCITRAL Arhitr-ation 
Kclcs, or o t l~cr  rules prescribed by the jiuthority. 

Tile lega! sa;lc,tioils whicll ellforce the mandatory transfcr of  technolo!?:/ 
obligations 2re colltnillcd in ,Qrticlc I 8  of Annex III. The sanctio,w which 
flow, .i;\ ttzc casc of vjolatio.;ls of tra!zsfcr o r  t c c i ~ ~ l o l o ~ y  unc!crtakings are 
prirnnrily suspensiol~ or tcrmiiwtioa or the contract, or monetary pcnaltics, 

1-Ile sanction of suspe:~slo;~ or tennin~tion of a Col:tractor's rights will 
bt. applicr! pnly where, in spite of warnings by the Authority, the Contractor 
has conduct~d his activities, i ; ~  such a way as to rcsult in "serious ,persisten[ 
and wilful violations of the fu:ldamaltal terms of. the contract, Part .XI. a?id 

.the rules .r:_rulations ,and .procedur~s of the Authority", or if the Contractor 
bas failrd to colnply with a final binding decisio;~ of the dispzlte setttcm-nt 
body applicable to !)iia. 
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Where the activities of the Contractor do not amount to "serious ,pcrsisteilt 
find wilful violations" the Authority may impose monetary geaalties 
"proportionate LO the seriousness of the violation". 

'Further, in regard to disputes, as to whcthcr offers I'or transfer of tec1lnalo;v 
;nade by a Contractor, arc withi11 the rangc of "fair and reasonable commerwaf 
terms and conditions" the Cotrtractor will be given 4 5  days to revise his oKer 
to cor~form to such conditions before the Authority take,s action either to 
terminate or  suspend the contract or  irnporc moactaly pcnnltics. . . 

Wilile these legal sanctions certatnly strzngt!lcn tlic n~alrdaiory obligaiioiis 
to trallsfcr technology, the developcd lcga1 mcchantsm also rcl~cn on a form 
of extra-legal snnctio-rls as a F ~ r t h e r  means of ren~lbrcei~rent ar thccont~ actua! 
obligation. 

In  the case of tlurd party owriccl tecl:no!ogg, which requires the Contract.or. 
to obtaill a written assuiancz fron? the owncr, i t  has alrcady becn observetl 
tlrat the faiiure to obtain sucll wrilf.cn assurance wouid rcslllt in a yrol~ibitiorr 
on the Contractor to use such technology in carlying out activities in the Area. 
In instances where the Coutractor is required lo  ncquirl: fro111 the owner, 
rlle legal right to transfer technology to the  Enterprise, and where the 
Contractor exercises effective control over the owner, thc failure to acquire 
such right, will be a relevant factor with regard to the Contrsctor's rutwe 
t~pplicarious for sea-bed mining. 

Thesz alno~mt, in eEect, to a sytcrn of hlack listhis, where contractors 
cto not comply will1 their caatractu~l, obligntior~s for thc mandatory transfer 
of tmhnology. 'The legal as well as the cxtra-legal salictions , provided 
in the Convention, together with the elaboratc disputc settlcnlent mechanism, 
~trn~gthens the developed Icgal regime for transfcr of deep sea-bed technology. 

A paradox of the UPICLOS I I T  negotiations was thc emergtnze of ail 
elaborate and n developed legal mechanism with regard to thu transfir o f  
deep.sea-bed tcchi~ology while the legal mechanism for thc trnnsfer of technology 
relatiug to activities of the general rnarinc environment which would have 
brought about more practical and immediate benefits to thc developing 
countries, rook .a less developed and a formative naturc. 

A questiou arises os to the rationale behind this dual appro~ch  of the. 
c l c ~ . e l o ~ i n ~  countries. The transfer of technolgy with rega'rd to thc activities 
in the deep sea-bed had ideological implications beyond UNCLOS 111 
negotiations. It rcflccted the fundammtal principles of tlrc NIEO regarding 
.the spreading of scientific knotvlcdge and technology, in a' completely new 
sphere of activity. This prompted the developing countries to adopt a s!rong. 
unified ..bargaining. position on thc transfer of deep sea-bcd rabnology ~ssub .  
At the practical economic level, the devjoping countries' viewed their full 
and elTecrjvc participation in the activities of the deep sea-bed 3 s  a vital factor 
in accelerating their process of developmefit. I t  had far-reaching implications, 
visa-vis, exploitatier~ of new resources, scimtifis r m r c h ,  training of persowit  
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and tlte development of indigenous skills in gzneral.Ocean mining technology 
belongs to  the "Third Industrial Revolution". "U developing countries fall 
to join this revolut~on on the ground Boor ... the development gap will widen 
to the point at  which 20 years from now i t  may become unbridgeable."(26) 

The developed legal mechanism is not however, completely free of ccrtain 
obscurities. The Provisions relatins to the mandatory transfer of third parfy 
technology, while reflecting a genulne concern of the developing countries 
against possible measures to defeat the objecfivcs of the Convcntion,however~ 
requires clarity and further elaboration. Objective criteria must be esiabljsherl 
to,  determine what are "feasible measures" to obtain such technology; 
Similar difficulties could be envisaged in d~terrnining the technology "not 
gknerally available on the open market". Wicb regard to the obligation to 
disc!ose technological information, difficulties could well arise, both with - 

regard to the means available and the criteria to be used in determining whether 
"a. substantial technological change or innavatkm" bas bezn introduccd. . All 
th'ese issues require determination through well-dzfined, objective crjtcria. 

? r . . . .  . . .  

1. The Preparatory Commission established pursuant to Risolution 11 -o f  
the Conference could perform a salutory function ,in clarifying th x e  "grey : 
areas" 'of the Convention relating to techtrology transfer.' Para 8 of the 
&solution calls for .  the establishmer~t of a Special Commission- for: f h e -  
Enterprise and to entrust to.-it tk func t ions  rcferied in para 12 of Rcsolutiou 
31 relating to preparatory investment. These functions include,: inter.-alia, 
the function of arranging t e ch ' no lo~  transfer to  the Enterprise. The, 
Ptepnratory Commission is thus requ~rcd to ensure that every registered. 
p&-Jecr investor sball undertake be,fote the entry into force of the Couvention, 
ta.perforin the obltgation prescribed in the Convention on tecbnolagy trausfer. 
In formulating ,the mle,s, regulations and procedures for such transfir, tbe. 
Prepaiatory' Conmissi'on should be mindful of i t s  task in clarifying these 
issues which have become the subject of strong rcscrvations or1 thc part of 
the developed countrres,. 

The developed countries must also ,on the other hand, demonstrate a 
greater sense of accornodation with regard to transfer of technology to 
+veiopiag countries. The u~dertakiug given by the .develoNd countries, 
&$resented by the now farnous "Kissinger Proposals" of 1975, both with regard 
ta'financiag of and .thc transfer bf technology to ehc Enterprise; i n  oidcr to 
&aki it ,a viable,Cnriey,.fbimed the very~fo~mdation o~t"\vhicb a parallel system : 
was' accepted at, the Conference, Tbis unaertakine, guaranteed that if the 
jndus&ialjted' countries an4 p51va.k erltitjis were given equal access. to thc 
Area, the Enterprise wilI be'providcd with thc ft~nds,  technology and expertisz . 

n+essary to erlable it  to keep pace with Statc; and other entities with respect 
tcf activities in the. Area. : . I f  ,the E~teiprisb is now r a u i i e d  to 'wai t  until . 

t<$nology. is "ripe f6n tranSfero khiltdevhopdd states a i d  private coheanies ' 
g~ ahcad with such activities, it .would tantimount t o  a .  serious revcrsal of 
ttjj i  fundamentar undkitakiie and prejudie tlrc'participalciry . . proccss ,of the . 
d4veloping ., countries in the :interuati&~al. sea-bcd 'arca, . . .  . . . . . .  ., ', : 



There are certain proposals before the Piepaatam Commission w4i& 
havc the objeceive of promoting collective efforts towards mearch and 
de-~elopment of sea-bed technology. 

,% A prt)posa1 by Austria presented before the Special C o w s s i o n  11, a t  
the Second Session of the Preparatory Co-sgioq held in March 1984 
suggests joint venture partnerships which s h d ,  inte~-& undeitake nreseareh 
and developqent in mining technology transport and processing ' and to 
orgauise trail~ing programmes and establish a technology bank.{27) 

4 
-f3, Tfie consideration by the Preparatory Commission of such proposals 
%- ap - in a spirit of constructive cooperation and compromise will make a positive 
?I. ., 
4 h  . impact and hdg to transform the legal mecbanism for transfer of deep seatbed 

tech~lology ~ n t o  a practical and a realistic mechamsm which would serve t8s 
technological needs of both the Enterprise and the Develaping countries. 
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