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AR C UL TU RE

THE PROBLEM OF
CULTURAL RIGHTS

——Rodolfo Stavenhagan

Cultural rights are referred to in the
Universal Declaration of Human rights,
the International Covenant on Economic,
Sacial and Cultural Rights, and in other
instruments adopted by the General
Assembly of the United Nations, and by
specialized agencies such as the ILO
and UNESCO. Cultural rights are also
recongnizedin suchregional documents
as the European Convention, the Afri-
can Charter and the American Charter
of Social Guarantees. Yet in these vari-
ous documents, there is no clear defini-
tion of cultural rights. At present, there is
an on-going discussion among special-
ists and interested parties as to whether
cultural rights can and should be consid-
ered human rights at all. What are cul-
tural rights?

One view is simply that the concept of
cultural rights means the right to culture
or, as it has generally been interpreted
by UNESCO, the right to cultural devel-
opment. Many governments as well as
international organizations have estab-
[lished cultural development as a spe-
cific process of cultural change, which
some people- see as parallel to other
forms of development, i.e. economic,
political or social development.

The argument is, that if economic
evelopment means increasing goods
nd services, a rising GNP and better
istribution thereof among the popula-
ion, then cultural development means
'more culture’ and better access to cul-
ure by more categories of people. Very
ften this is interpreted as more of eve-
hing; from more books, to the estab-
shment of more libraries, to more
ewspapers, museums, TV coverage,
d so on. Yet in the cultural policies
etermined by governments, or in the
rograms of intergovernmental confer-
nces, very little is said about the quality
r nature of such cultural deveiopment.
is assumed that there exicts a consen-
s on what "cultural development” is
ally about.

I do not believe that such a consensus
exists. Moreover, | fear that many of the
general statements about the “right to
cultural development” ~ implying more
of so-called cultural “services” - too of-
ten hide the fact that there are-underly-
ing cultural conflicts in our societies, just
as there are social, political, and eco-
nomic contflicts. If we refuse to accept
this deliberate obfuscation, we have to
recognize that the right to culture must
be interpreted as “the right to one's own
culture”, not only to “general” culture.
The general culture' and one’s own cul-
ture are not necessarily the same thing.

This raises a number of important is-
sues regarding the rights to culture. For
example, in the Universal Declaration
and the general instruments of human
rights, a fundamental statement is the
principle of non-discrimination or equal-
ity. During the post-World War Il debate
onhuman rights, itwas argued thatifthe

‘principle of non-discrimination were
strictly adhered to, then everybody would
have an equal chance to all the "goods”
in the human rights basket, whether
these are the civil and political rights or
the economic, social, and cultural rights.

specific cultural rights. | would go further
and say that it is necessary to develop
procedures and mechanisms for the
affirmation and enjoyment of specific
cultural rights of peoples; for, unless we
develop these msechanisms, we will not
be able to enjoy cultural rights, notwith-
standing the principles of equality and
non-discrimination.

The problem can be illustrated by a
story about the United States which
appeared in the Internaitonal Herald
Tribune of May 24, 1989. It begins like
this: :

When Tracy Lynn Morrow sued her
employer two years ago, her complaint
was a comon one. She said she had
been harassed and discriminated
against by a supervisor because of the
color of her skin. What made the lawsuit
less common was that both she and her
supervisor are black. Mrs. Morrow said
she was discriminated against because
her dark-skinned supervisor was preju-
diced against light-skinned blacks.

This shows us some of the difficulties
encountered when we talk about prin-

ciples of non-discrimination on the basis
of such elements as color or race, prin-
ciples, which appear not only in the
international instruments, but also in
national law in many countries, includ-
ing the United States. When we talk
about racial discrimination, we actually
refer to cultural values. We are talking
about the way people perceive and at-

It became a short run from the notion of the dictatorship of the
proletariat to the notion, which Is its substantial application in practice, |
of the dictatorship over the proletariat.

Nonetheless, a major question in the
discussion of cultural rights is whether
the principle of non-discrimination is
really sufficient to ensure the enjoyment
of all of these rights by everybody. Many

people believe that the enunciation of -

the principle of non-discrimination is
simply not enough in the structure and
processes of present day society to
provide all individuals with equal access
to all human rights. Moreover, even if
true non-discrimination were a reality for
everybody (which itis not), this would
.not necessarily ensure the enjoyment of

tach values to certain supposedly bio-
logical characteristics. What does light-
skinned and dark-skinned mean unless
it means something culturally to the
people involved? And people use-such
cultural distinctions even, asinthiscase,
in a lawsuit. This implies that, beyond a
simple statement about non-discrimina-
tion, we have to search for the cultural
values and implications which give rise
to storeotypes regarding race, color,
creed, way of life, and which conse-
quently condition behavior and interper-
sonal relations.
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A second major question concerning
cultural rights is whether the concept of
cultural rights can be adequately en-
compassed by a notion of universal
individual rights, or' whether a different
approach - that of collective rights — is
needed. My own opinion is that we need
another approach. The principles of non-
discrimination and equality, as set outin
the Universal Declaration and in the
covenant on Civil and Political Rights
are basically principles relating to the
rights of individuals. However, whenwe

ognize the specificities of different social
groups.

Some deny the validity of this line of
reasoning, stating that cultural relativ-
ism jeopardizes the concept of human
rights. But those who argue in favour of
it, point out that the real world is com-
prised of a multiplicity of culturally dis-
tinct groups and peaples; and, unless
we recongnize the particular issues
relevant to each group, we are talking in
terms of meaningless abstractions.

1 believe that the New Thinking, without endorsing every nuance and
being extremely nervous of the corrupt understanding in Soviet socl-
ety of the nature of western capitalism, and the process that has begun
in the Soviet Union will end In some kind or rebirth of what we
understand to be genuine soclalism.

talk about cultural rights, and also many

- social and economic ones, we are tatk-
ing about collective rights. These rights -

pertain not to individuals in the abstract
(tike Robinson Crusoe alone onhis South
Sea island), but to individuals in collec-
tivities, to individuals who engage in
collective action, who share common
values, and who can only be the bearers
of these common values by joining with
other members of their own group.

This poses the question: what kind of
collectivities? Who are the bearers of
these rights? Who are the actors, in
sociological terms, who can claim these
rights and to whom they are applicable?

" Thisis a complicatedquestion, because

it leads us into the whole discussion of
the rights minority groups, cultural
groups or peoples, concepts which do
appear in the intemational instruments,
but which are rarely adequately defined.

Moreover, when we, speak of cultural
rights and values, we refer also to the
relativity of values; and this, some would
say, runs counter to the major thrust of
human rights thinking in the world today.
That thrust - the major underpinning of
basic human rights — is the universality
of human rights. All human beings are
equal; no matter what distinguishes
them, they have the same rights. Yet,
when we speak of cultural and collective
rights, that very distinction implies a
rejection of universality in order to rec-

This was recognized by the American
Anthropological Association as early as
1947, when the United Nations Com-

mission on Human Rights was still .

discussing various drafts of the Univer-

sal Declaration. At the time, the Execu-

tive Board of the AAA submitted a state--
ment to the Commission, raising the

question of how the proposed Declara-

tion could be made to apply to all human

beings. The Universal Declaration should

not, said the AAA, be conceived only in

terms of the values prevalentin Westemn

Europe and America.The AAA argued,

first, that the individual realizes his

pérsonality through his culture, hence

respect of individual differences entailsa
respect for cultural differences.

Declaration of Human Rights to man-
kind as a whole. '

Finally, the AAA suggested that, only
when a statement of the right of men to
live in terms of their own traditions is
incorporated into the proposed Declara-
tion, then, can the next step of defining
the rights and duties of human groups as
regards each other be set upon the firm

‘foundation of the present-day scientific

knowledge of Man. 1

Thus, even as the Universal Declara-
tion was being drafted over 40 years
ago, American anthropoligists consid-

~ ered it to be embodying the values of

only one culture, and they questioned
the automatic applicability of these
standards to other cultures. In more
recent years, particularly as African and
Asian states joined the United Nations,
this position has been taken up by many
nations of the Third World.

The difference in approach Is evi-
denced, for example, in Article 29 of the
African Charter on Human and People's
Rights, which does not speak about
rights but about duties. This is an inter-
esting counterpoint to the question of
rights. Article 29 states that “the individ-
ual shall also have the duty...", and then
goes on {o enumerate such duties. The
seventh duty is “o preserve and
strengthen positive African cultural val-
uesin his (the individual's) relations with
other memebers of thi society.” if this is
spelled out as a duty, then it is under-

stood that there is a countervailing right

collective rights - is needed.

. A second major question concerning cultural rights is whether the
concept of cultural rights can be adequately encompassed by a notion
of universal individual rights, or whether a different approach-that of

Second, respectof differences between
cultures is validated by the scientific fact
that no technique of qualitatively evalu-
ating cultures has been discovered.

Third, standards and values are rela-
tive to the culture from which they derive
so that any attempt to formulate postu-
lates that grow out of the beliefs or moral
codes of one culture must to that extent,

(detract from the applicability of any

to African cultural values. If it is every
citizen's duty to strengthen and pre-
serve these values, then every citizen
must have the right to enjoy these posi-
tive African values.

-One should note, first, that Article 29
distinguishes African values as against
non-African values. Secondly, itposits a
certain unity or homogeneity of African
values, since it makes no reference to.
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possible diversity:in African values: And

thirdly, if there are positive African val- -

. ues, then by implication there must be
negatrve African or non-Africdn- values,
which need not be strengthén‘ed or pre-
served.” “What,“however, afé these

'posmve African vdlues™ and who dé- -

fines them? Thése are very serious
questrons From a purely intellectual
pointof view itis very difficuit to- rnterpret
whit stich positive Afiican values are. It

" is even more difficult to apply the ¢on-

cept legally. Just raising this problem
means opening up a Pandora’s box of
difficllties. Yet the concept appearsiin
alégali instrumenton humantights, which
is considered to-be one of the major
international human rights instruments
in the world today

There is another drmensron to the .

problem of cultural rights. We should be
concemed mot only about respett for
variations of cultural values across inter-
national boundaries, between different
regions and political systems, but also
“within- states themselves. Most of the
countries which are signatories of inter-
national human rights instruments are
thémselve’s mosaics of different cultures.

Whethér these-are the cultures of ethnic -

groups, minorities, nationalities"orj na-
tions; in fact, very few countries are
eulturally homogeneous. What does thrs
drversrty mean in terms of human nghts

andthe right to-cultiral development? if

we understand the nght fo cultural de-

velopment to mean not only the right to’

more” cultural services (books, . Tv,
newspapers, schools and so forth), but
also the right to one’s .own culture ~the.
cylture, of the groyp into which one_is

borp. in whrch one lives and with whrql‘\,. '_
one rdentrﬁes - then the problem is,
again, who defines the ob]ectrves of

the villages or the.various rmmrgrant
groups? :

. We:must perforce comié 'to the- ques- -

tion-of how to definé culturé. Everybody

now-a-days speaks of “national culture,’

The process:-of development in the st
45'years has been a pracess of hation-
buildirig. - Yet - whose''hation -and ‘what
kind -of -nation,-remains - vague.. The
American ' political '+ scientist Walker

destruction of other cultures in._the coun-
try. ‘This+is called -ethnocide, "and it
occurs»all 0ver’the world.: oo T

[ S ST f-, %

‘Thls homogenlzatlon has become a
why” human nghts discourse refers to
the right t6 be ‘different, "le droit'a'la
difference”. When we talk about ciittural
rights, we also mean the right ofgroups
within the tountry to be able to malntaln

Who are the people in power? On anelysls, we find that they us‘ually
belong to one of the cultural groups. It-may be a majority or a minority |
group, .but.it Is.certainly.the-dominant cultural or ethnic group..And
because they.are‘the-dominant group, they can:define the national.
culture in terms of:thelr owh cultural identities. They then expectévery|
one else:to conform to their model of national culture; even If that}.
means the destruction of other cultures in"the country. Thls Is called
ethnocide, and it occurs all over the world.

Connor has suggested thatthe develop-

ment of modern statés has been a_

process- of *nation-destroying” rather
than *nation-building™ bécause - in fhe_

- name-of the modern nation- state nu-

merous non-state nations-have in fact’
been destroyed or eliminated. 2 As the
term has been used in recent history,
natron-burldmg generally |mpl|es a melt-
ing-pot”, or else “national lntegratron"‘

amalgamatlon "And it is® usually the
groups in power who determirie” the
model to which natronal culture 'is to
adhere that rs who decrde the form

(TN

policies. - " I

. L)

..Who .are .the people. in_power? On
analysrs we.find -that they _usually be-
long o’ one, of the cultural groups Ttmay
be a majonty ord mrnonty group, but it’
is certalnly the domrnant cultural or eth-

We must perforce come to the question of how to deﬂne culture
Everybody now a-days speaks of "national culture" The process of
developmentin the last45 years has beena process of nd tron bul(dlng
Yet whose nation and what klnd of natlon, remains vague

cuttural. policies? When we speak of
more, educatron what kind of educa-

ums, what erl these museums contain?
e trapprngs of kings and emperars, or

tron" When we speak ‘of more muse-"

e cu1tural creations of the people in

nic group And: because They are the
dominant_gréup, they can_define the

national culture in terms of their own -

culturaiidentities. They then expect every
one else to° conform to their model of
national culture, even if that means the

their owri cultural identities, to be abIe 0.
develop their own cultures, even (or )
especially) if these aré distinct from the'
mainstream, distinct from the dominant
model of ‘cultural” development estab-
lishéd by what one author has called
I‘the ethnocratrc state 3. '

In this context one should note thatin’
the Covenanton Civiland Political Rights,
there is a reference to mrncrrtles When
the* Umversal Declération, 'was berng

 draffed in the’ Human Rrghts Commrs-

sron |n the years 1946 1948 some
states wanted to rnclude specrf c provr-
siohs™on, cultural rights_ of mrnontres
However the view which prevalled was
that thrs was nofagenera| human rights
issue. The Amencan charrperson of the
Commrsslon, Eleanor Roosevelt the'
widow “of the Amerrcan presrdent ex- ;
plicitly state this'view: -minority ngl
she said, was apurely European matter
which had no relevance to human rights
in general. 4Thus, the Umversal Decla-
ration does not deal with culture exoept
ina very abstract way.

As a consequence, many people and

" many countries were dissatisfied. At'the’
same time that the Universal Declara-

tion was adopted, the Géneral Assem-
bly adopted another resolutioni which is"
much less known, in which the impor-
tance of the question of minorities was
recognized, butit was considered to be.,
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'so complex and difficult, that the Assem-
bly did not wish to deal with it. it therefore
asked the Sub-Commission on the Pre-
vention of Discrimination and.Protection
of Minorities of the Commission on
Human Rights, to devote some time to
the question. However, after four dec-

- ades, there is stil no agreement on a

definition of minorities and there is still
no Declaration on Minority Rights.

signed by states and for use of states,
the “how” and “who” obviously reverts
to the states and leaves governments
free to determine whether their coun-
tries do or do not contain minorities.
Often states, for their own political inter-
ests, deny thatthere are minorities within
their borders, whereas minority groups
say "butwe are a minority, and we want
our cultural rights”." For example, for

within their borders.

In as much as these International instruments are state instruments,
drafted and signed by states and for use of states, the "how"and "who"
obviously reverts to the states and leaves governments free to deter-
mine whether their countries do or do not contain minotities. Often
states, for thelr own political interests, deny that there are minorities

One of the few results whick has come
out of the UN discussions on the ques-
tion of minorities, is Article 27 of the
Inter-national Covenant on Civil and
Political Rights, which says: "In those
states in which ethnie, religious or lin-
guistic minorities exist, persons belong-
ing to such minorities shall not be "de-
nied the right, in community with the
other members of their group, to enjoy
their own culture, to profess and prac-
tice their own religion, or to use their
own language’. This is the only article in
the international human rights instru-
ments which specifically addresses the
question of the cultural rights of minori-
fies. -

Some consider this to be a step to-
wards the recognition of the rights of
cultural minorities; they see it as a move
away from the abstract and universal
consideration of individual human rights
towards the idea of collective rights.

~ Many, however, feel that Article 27 falls

far short of what is required in interna-
tional instruments to ensure the protec-
tion of minorities and theircultural rights.

The following shortcomings are under- .

lined.

First, Article 27 begins with the state-
ment: “in those states-in which ethnic,
raligious, or linguistic minorities exist. . °
This leaves open entirely the question
of how to define what minorities exist in
what states, and who defines them. In
as much as these international instru-
ments are state instruments, drafted and

many years Latin American states de-
niedthere were indigenous minorities in
their own countries. Today, they admit

-that such minorities do exist. Turkey

officially does not recongnize the Kurds
as a distinctive cultural group, calling
them the “mountain Turks". Bulgaria
has asked its own citizens of Turkish
origin to change their names, because
it recognizes a Muslim but not a Turkish

- minority. There are many = other ex-

amples of governments refusing to
acknowledge the existence of minorities
within their nations.

The second limitation is that Article 27
refers to persons belonging to minori-
ties rather than to minority groups as
such. The bearers of the right set outin
the article are the individuals, not the

persons belonging to such minorities
*shall not be denied the right..” But the

Article does not establish any positive,

affirmative right. Nor does it establish an
obligation or duty on the part of states to
carry out policies with the objective of
developing these cultural rights. it-sim-
ply enjoins the state from denying
persons these rights. '

This is insufficient as a means of pro-
tecting and promoting the cultural rights
of minorities since, without state inter-
ference, the general historical tendency
is towards the destruction of minority
rights. The power structure of modern
society, the economic structure, the
way the mass media are controlled and
used, and the way in which publications
are produced and educational policies
are carried out, all of these tend to
destroy minority cultures, even when
there is no conscious intent to do so. It
is a sad reality that certain structural
tendencies in the modern world society
operate in this direction. Therefore,
unless we take rights of cultural minori-
ties seriously and develop mechanisms
for states and intemational organiza-
tions to actively promote, protect and
strengthen minority cultures, they will
be lost cultures. Unless positives steps
are taken, we will indeed witness more
and more "nation-destroying” under the
guise of “nation-building”.

' This feads, finally, to the question of
state policies. In most countries where
minorities exist, state policies are de-
signed to assimilate or integrate minori-

The power structure of modern society, the economic structure, the
way the mass media are controlled and used, and the way in which
publications are produced and educational policies are carried out, all
of these tend.to destroy minority cultures, even when there Is no
consclous intent to do so. It is a sad reality that certain structural’
tendencies In the modern world society operate In this direction..

goups. Butitis obvious thatsuch rights
can only be enjoyed through the group
to which the individual belongs. If the
group is denied the right to its colective
identity, then the individual’s right is
limited or denied.

A third drawback is the negative way in

.which this Article is fl'_a_med. It states that

ties into the model of the national cul-
ture. In some cases, this might be a
shared objective. For example, in immi-
gration, states, where people come
from various parts of the world, the
immigrants may actualy want to shed
their traditions and become part of the
new “melting pot”. However, even in en-

Contd on page 62

Economlic Review - Feb./March 1991

e

59



Contd from page 59
cieties that sustained the idea of the
*melting pot”for many generations, this
ideal has increasingly come under criti-
cism. Too often, palicies of national inte-
gration, of national cultural development,
actually imply a policy of ethnocide, that
Is, the willful destruction of cultural
groups.

‘Ethnocide is distinct from genocide,
which is the physical destruction of
peoples, butit is equally reprehensible.
When the Genocide Convention was
"discussed in the United Nations, there
wasconsiderable debate aboutthe need
to define “cultural genocide”, but the

CULTURE i

‘rhatter was not pursued because of the
difficulties invalved. Today, the concept
of ethnocide has come to be accepted
as the definition of a process of deliber-
ate cultural destruction, although the
concept has not yet been incorporated
into any international legal instrument.

Now if there is ethnocide, then one
could say that there might be a right to
“counter-ethnocide” through “ethnode-
velopment”, thatis, policies designed to
protect, promote and further the culture
of minority ethnic groups within the
wider society, within the framework of
the nation-state or the multinational state.

n——

Ethnodevelopment might be an aspect'
of the “right to development” which the
United Nations General Assembly pro-
claimed in 1986.

The cuitural development of peoples,
whether minorities or majorities, must
be considered within the framework of
the right of peoples to seli-determina-
tion, whichis considered the fundamen-
tal humanright, inthe absence of which
all other human rights cannot really be
enjoyed. Letus recall that article one of
both the international human rights
convenants establishes in identical
terms the right of peoples to self-deter-
mination. Cultural rights are necessarily
a part of this right of self-determination,
for if people cannot enjoy collectively
their own culture, then all other individ-
ual human rights are simply empty
shells without contents. While all of this
may seem self-avident, the international
community is at odds as to who actually
possesses the right to self-determina-
tion. It is generally assumed that estab-
lished independent states hold such a
right, and in recent years the overseas
colonies of metropolitan colonial pow-
ers have been granted this right under
the process ofdecolonization.Ethnicand
cultural minorities, however, are not
generally considered to be the subjects
of the right to self-determination, and for
that matter, to be considered “peoples”
in the legal sense of this term. This is
mainly because governments fear that if
minority peoples hold the right to self-
determination, then existing states might
break up through secession, irreden-
tism or the political independence of
such groups. State interests thus are
stil more powerful at the present time
than the human rights of peoples. Thisis
the background to the debate on cultural
rights in the international community,
and it shows thatthe basicissues have
not yet been satisfactorily solved.
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