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The Admissibility of Confessions in Criminal 
Proceedings: A Comparative Analysis of the Law 
of Sri Lanka and England 

1. The Definition of a Confession 

The definition of a confession is of  practical importance, since several 
statutory rules which have the effect of excluding evidence are confined 
in their operation in Sri Lanka t o  confessions as distinguished from 
admissions. 

The Evidence Ordinance of Sri Lanka recognizes the  principle that 
##Admissions are relevant and may be proved as against the person who 
makes them or his representative in interest." O n  the other )land, the 
admissibility of confessions is subject t o  exclusionary rules' which are 
inapplicable t o  admissions. 

The law of Sri Lanka, while not  setting out any genera1 rule barring 
proof of confessions, recognizes instead a series of particular prohibitions 
which have the effect that confessions may not be proved in certain 
limited circumstances. Statutory provisions which govern the subject in 
Sri Lanka, preclude proof of the following categories of confessions: 

(a) confessions caused by an inducement, threat or  promise;z 

(b) confessions made to  a police officer, a forest officer or an excise 
officer;3 

; (c) confessions made by any person while in the custody of a police 
officer, a forest officer or an excise officer? 

- -- 

1. Evidence Ordinance, 1895, section 21: ' ' 

2. Evidence Ordinance, section 24. . - 
. . .  

3 .  Evidence Ordinance, section 25 (1) and 25 (2) . , ,  * 

4 -  Evidence Ordinance, section 26 (1) and 26 (2) . . : .  
. , ,  - .  . .  
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The essential distinction between a confession and an admission is 
that, while a confession represents an acknowledgment of guilt, an  
admission does not  refer to  the whole offence but to  a single fact or facts 
each of which the prdsecutidh would otherwise be required to prove.5 
The law of Sri Lanka contains a definition of the terms Laadmission'' and 
"confession". An admission is a statement, oral or documentary, which 
suggests any inference as to  any fact in issue or relevant fact, and which is 
mad.: by persons and under circun~s~ances referred to  by the statute.6 
A confession is an admission made at any time by a person accused of an 
offence stating or suggesting the inference that he committed that offence.: 
Adlnission is the genus of which confession is the species.8 

Although the object of the statutory provisions excluding confessions 
in limited circumstances is the protection of the accused, the  availability 
of this protection in Sri Lanka depends on the characterization of a 
statement as a confession and not as an admission. In Sri Lanka the 
contemporary law adopts a stringent approach t o  the definition of con- 
f ession~. 

The decided cases in Sri Lanka indicate a difference of opinion in 
regard t o  the interpretarion of the statutory definition9 of '(confessions." 

In the cases decided during the early decades of this century, the 
definition of a confession has been construed liberallvb In a caselo 
involving a charge of grievous hurt to  X the accused, while declaring that 
he had struck X with a mammoty, insisted that he did so while defending 
himself against an attack by X with a knife. In rebuttal, Crown Counscl 
eliciied evidence from two headmen that t h e  accused had made statements 
to  them but had not mentioned that X threatened o r  attacked him 
with a knife. The Supreme Court held that the statement made by the 
accus:d to  the headmen was equivalent to  a confession. This conclusion 
was reach2d on the basis that '<The evidence in question was calculated to  
have iil th: minds of the jury the effect of eliminating from the statutory 
staLernent of the accustd the only circumstance he relied on as a defencc, 
nlm-ly, the circumstance that he himself had been attacked."ll In  1923 
thz principle was authoritatively formulated that 6 6 I f  the Crown, at the 

5.. H. J .  May, South A f w a n  Case, and Statutes on Evidence (Juta,  4thedition, 19621, p. 77. 
6 .  Evidence Ordinance, section i7'(l). 
7 .  Evtdeace Ordinance, section 17 (2). 
8. R.  v. Cooray (19261 28 N L R  74, per Garvin, A. C. J. 
9 .  Evidence Ordinance, section 17 (2) 

10. R. v. Kale~ba~tda (1912) 15 NLR 422 
11- At p. 42'7, per Pereisa, J. 
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trial of a prisoner, tenders in  evidence a statement by the prisoner, 
whether self-inculpatory or  self-exculpatory in  intention with a view t o  an 
inference being drawn by the  court from that  statement against the  
prisoner, that  statement becomes, ex ui termini, a ~ o n f e s s i o n . " ~ ~  

In  another case13 a police officer gave evidence that  t he  accused, in a 
statement, had denied the  act of cutting with a knife and had claimed 
that  the injured man, in  attempting t o  seize the knife, was cut accid-ntally. 
The cout t  ruled that  the  accused's statement amounted t o  a confession. 
The rationale underlying this ruling was spelt out  3s follows: alIt ( the 
statement) placed the  acsused o a  the spot and gave what w33 stated t o  be 
his explanation of how the  wound was inflicted - a n  explanation vhich 
may have created an unfavourable impression on  t he  mind of the  Ma2i.t- 
rate. The  Legislature dcsired t o  prrvent t he  reccption of any evidence by 
police officers as t o  statements made to them by accused persons which 
would either bring home thc charge t o  the  accused or strengthen the  case 
for the  projecution."l4 

This trend is reflected strik;ngly in several cases dea1:ng w:th charges 
baszd on  theft and the retention of stolen property. Statements made by 
the accused that  he had effected a sale of a portion of the rubber15 and that  
he had bought a cow some years previously,l6 were held t o  be confessions in 
cases involving, recpectively, a chargc of  theft of rubber and a charge of 
retaining possession of a cow dishonestly. Where the accused was charged 
with dishonrrstly retaining a stolen shirt and t he  p~osecution s ~ u g h t  t o  
prove a statement made by him t o  a police constable that  h c  had the  shir t  
stitched by a tailor, the  statement was held t o  bt confessional i n  character.]7 

The  view emerginz from these cases is that  a ' (lconfcssicn" is - n o t  
necessarily restricted either t o  (i)  an admission of the commiss'on of the  
offence by the accused, or  t o  (ii) a statgrnen~, suggesting the inference 
that the  accused cominitted the offence. The  principle which may be 
deduced from this 1ine.of cases is that the  following .. . cate~ories of stateme&t,i ,. . 

. . fal l  within the ambit of a 16confession": . -  -, - .  .- ; . . . 
5 , . .  . . .  
, .. ..> 

(a) a statemen.t by the accused which exprescly or  by impl'cat'on 
sllows that  a defence taken or capable of being takrn is fake; , . 

. . 
12. R. u. UJckubanda (1923) 24 N L R  327 a t  1.). 353, per Bertram, C, 1. 
1 3  IVeerak~ne  u. Ranhamy (1926) 25 N1.R 267 
14e At pages 267r268, per Branch, C. J. 
1 5 .  Mcnrid v. Kn~tl1a.n (1917) 4 C. W,.R. 363 . .. , . 

. .  . 16. Dionis v. Peiris  ApPu (1917) 7 Tambiah Rep. 28 . .... 

.I ;a . 
17. hrambiar nr. Funondo (1925) ~ ~ . N L R  404 . . _ . . . .  , . , .  
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(b) a statement by the accused which places him at the  scene of the 
crime at the material time; 

(c) a statement by the accused which permits an inference prejudicial 
to  him t o  be drawn. 

However, later cases support a narrower interpretation of the 
definition of a alconfession." It has been emphasized judicially tha t  
a statement by an accused person which suggests an inference inconsistent 
with a defence pleaded by him, cannot o n  that ground be treated as a 
confession.18 This view has been endorsed subsequently.lg The Court of 
Criminal Appeal has declared that IgAn admission by an accused of facts 
which can establish motive, or opportunity, or knowledge of a death, 
does not suggest an inference that the  offence was committed by him; the 
inference which such a fact suggests is only that he may have had a reason 
or an opportunity for, or knowledge as to  the commission of, the 
~ f f e n c e . " ~ ~  

According to  the Privy Council, the appropriate. test in deciding 
whether a statement is a confession is whether the words of admission in 
the context expressly or  substantially admit guilt or  whether, taken 
together. in their context, they inferentially admit guilt.2' The Privy 
Council has adopted,22 with reference t o  the law of Sri Lanka, the 
definition of a <lconfession1, suggested by an American authority:23 (<The 
admission of a fact, or of a bundle of facts, from which guilt is directly 
deducible, or  which within and out  of themselves import guilt, may be 
denominated a confession, but not so with the  admission of a particular 
act or acts or circumstances which may or may not  involve guilt, and 
which is dependent for such result upon other facts or circumstances to  be 
established." 

The prevailing view is that a confession is a statement admitting the 
commissiotl of an offence or a statement suggesting the inference 
of commission of ail offence, The strictness of t h e  test applicable is 
exemplified by the assertion that, where several admissions by the accused 

18. R .  v. Cooray (1926), 28 NLR 74 per Garvin, A.C.J. 
19 R. v.  Gunawardena (1944) 42 NLR 217; R. u. Obiyas Appuhamy (1952) 54 NLR 32 
20. R .  v. Anandagoda (1960) 69 N1.R 241 at p. 254, per H. N. G. Fernando, J. See also 

R. v. Fernando (1939) 41 NLR 151; R .  v. Thuraisamy (1952) 54 NLR 449; R. v. Seyadzc 
(1951) 53 NLR 251 

21. R. v. Anandagoda (1962) 64 N1.R 73 at  p. 80, per Lord Guest. See, for a clear instance 
of a confession, R. u. Klriwasthu (1939) 40 NLR 289. 

22. ibid 
23 Wigmore, The Law o f  Evidence, Vol. 1. sect. 281, p. 930 
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by itselfr, do& na @4 O~ESC$&LWL 

admissione taken: tog 

This pri~ciple has been formulgte& ex$ieitky by the caurts of Sri 
Lanka. - 

Although the distinction between a confession and an admission 
falling short of a full confession is firmly embedded in the law of SriLanka 
in the context of the admissibility of evidence, this distinction may be 
criticized cogently from the standpoint of policy. Statutory prov:sions 
which stringently restrict the admissibility of confessions in Sri Lanka have 
not been so interpreted by the courts as t o  preclude the reception 'n 
evidence of incriminating or otherwise prejudicial admissions. The effect 
of the decided cases is that an admission, however disadvantageous, caused 
by an inducement, threat or promise o r  made to  a police officer may be 
received in evidence, while a confession falls within the purview of the 
statutory bar in both situations, Since the same coercion or pressures may 
induce one man to  make a complete confession and another to  make one or 
more incriminating statements equivalent to  an admission, the rule which 
permits reception in evidence of the admission while requiring exclusion of 
the confession, is difficult t o  support in principle.25 The coilsideraticns 
of policy with militate against the reception of such evidence, cut across 
the distinction between copfessions and incriminating admissions not 
amounting to  confessions, in circumitances where the statement of the 
accused has been obtained by means characterized by the law as involving 
substantial unfairness to the accused, 

For comparative purposes it is interesting t o  note that a similar 
distinction does not form part of English law. The new Judges' Rulesz6 
published in 1964 purport to  bring confessions and incriminating a&mis- 
sions, in the circulnstances envisaged, within the  scope of a uniform 
principle. Rule 3 of the Judges' Rules provides that 1dIt is a fuodamcntal 
condition of the admissibility in evidence against any perscn, equal!y of any 
oral answer given by that person to  a question put by a police officer, or 
of any statement made by that person that it  shall have been vo!untary in 
the sense that it has not  been obtained from him by fear of prejudice or 
hope of advantage exercised or held out by a person in authority or by 

24. R. u. Anan~apodu (1960) 62 N L R  241 a t  p.< 254, per H. N .  G.  erna an do; I .  (CCA) 
2 5 .  See the criticism of the effect of Indian and Sri'Lanka.,luw by Lord Reid itl.Customs 

and Excise Commissioners u Hara.(1967)' 1 A. C. 760 (H. L.) . . . 
, . 26- Home Office Circular No. 31 of 1964, p. 5. . .. . . . . . . . . . . . 



02pression." This formulation of t he  principle applicable, no't involving dis. 
criminaticn between confessions and  other incriminating admissions, 
confess a greater measure of protection o n  the  accused in circumstances 
where his exceptional vulnerability is recognized by the law. . " r 

Where a confession is equivocal, t h e  English courts have consistently 
asserted tha: a conviction foundcd solely thereon may be quashed.27 
As examples of ambiguous statenlents may be cited the  wbrds '"Just my 
luck9',28 '*There is n o  end t o  my tro~1bles"*9 and tke  reply "Yes, Sir" 
given by the  accused t o  an  observation by the  judge tha t  there was a long 
list of convictions agaipst bim.20 However, once it is apparent tha t  the  
statemcnr made by t he  accused is substantially incriminating, English law 
recognizes n o  distinction, for purposes of applicability of the exclusionary 
doctxine, betwecn confessions and admissions which fall short of complete 
confessions. 

The  distinction drawn by Sri Lankan law between confessions and 
othei admissions cntails the ~ u r i o u s  result that,  where the  accused's guilt is 
manifest ex facie the words h e  has used, his statement would be treated as 
a coafession and compulsorily excluded in a variecy of sitilations so that,  in 
the ahjence o f  other compelling evidence, the  accused may secure acquittal. 
On t he  other hand, if the  accused's statement, potentially adverse t o  him, 
is incomplete or  ambiguous, it would be regarded as an  admission and 
consequently capable of being received in  evidence against him, with the 
result that  the likelihood of conviction is enhanced. This anomaly is 
e1irn:nated by the  divergent approach of English law. 

2. The Volunrary  Charac te r  of ~onfessio& . '  ' 

The voluntary character of a corlfession i s  a precondition of its 
admissibility in evidence. Although the form of words used i n  English and 
Sri Lanka authorities is no t  identical, there does no t  seem t o  be any 
difference of substance, 

The courts of Sri Lanka have explicitly adopted t he  attitudes1 that a 
' v o l u ~ t a r ~ ' ~  co2fession is synonymous with a confession not  made under 
t h e  influence of an  inducement, threat o r  promise within t he  meaning of 
these terrns in the relevant statutory pro~is ion .3~  

27. R. v, Barker, (1915) 11 Ci. App. Rep. 191 
28-  R. v. S:hofield (1917) 12 Cr. App. Rep. 191 
29. R. v. Curtis (1913) 29 T. L. R .  512 
30. R. V. Mcccalfe (1913) 9 Cr. App. Rep. 7 
31. R. v. Clci l in  (1956) 58 NLR 472 a t  p. 475, per Gunasekera, J. 
3 2 .  Evidence Ordinance, section 24 - * .  . . 
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In seeking t o  ensure that n o  confession which does not  comply with 
the test of voluntariness is receives! in  eoidence, t he  courts have evolved a 
series of useful principles: 

(i) The  rule is applicable i n  Sri Lanka33 that  t he  voluntary nature 
of a confession must be proved by t h e  prosecution. Moreover, i t  
has been accepted tha t  the  prosecution must discharge this 
burden beyond a reasonable d o ~ b t . ~ 4  

The  principle tha t  t he  burden of proving t he  voluntary 
character of a confession devolves o n  the prosecution may be 
justified convincingly. Confessions are admittcd as a n  exception 
t o  the rule against hearsay, and the  burdenof demonstrating 
their voluntariness bhould fall o n  the  prosecution is accordatlce 
with the general rule as t o  establishing facts which render 
healsay evidence admissibleP5 

In  regard t o  the standard of proof, Sri Lankan law follows 
English law which favours, in this connection, proof beyond a 
reasonable doubt.:6 By contrast, Ae~stralian law37 arid Canadian 
law38 require proof on  a balance of probabilities. In theory the 
Australian and Canadian position may seem attractive, sit.lce i t  
conforms with the rule t h a t  the standard of proof based o n  the  
balance of probabilities applies t o  the  determination of collateral 
facts such as those pertaining t o  sdmissihility of evidence.39 
However, in pragmatic terms, t he  attitude adopted by the 
courts of England and Sri Lanka is defensible, since the  reception 
in evidence of a confession makes a conviction virtually 
inevitable, so that great circun~spection is necessary in putting 
the  confession t o  t he  jury. 

(ii) In Sri Lanka40 a confession made to a police officer is, inadmi- 
ssible in evidence unless the confession is confirmed to, and 
reduced t o  writing by, a Magistrate. 

-- 
33.  R, v .  Arna~is Appoo (1895) 1 NLR 209; R. u. Weerasamy (1941) 43 NLR 152, Pelera 

v .  Inrpecto~ of Pol~ce,  Galagedara (1955) 57 NLR 132; R.v. Gnanaseeha (1968) 73 NLR 
154. But see, for t he  contrary view, R. v .  Fr~nciscu . .. Appuhamy (1941) 42 NLR 553 at 
pp. 556-557 per Wije~ewnrdene,  J. 

34- See R., v. Martin Singho (1964) 66 NLR 391, per Basnapake, CJ. and R. v .  ~ a l i k u t t u  
(1966) 69 NLR 349 a t  p. 352, fer  Sanconi, C. J. 

35. J. D. Heydon, Cases and Mate~ ia l s  on ~widence (Butterworths 1975), p. 182 
36. R. v. S a ~ t o ~ i  (1961) Cr im.  LR 397 . . , 

37. K. v,  Wendo (1963) 109 C..L. R. p. 559 
38- R. v. Lee (1952) 104 Can. Cr,im Cas. '400 - . .  . 
39. Heydon, op. cit, p. 182 

o .  ' 

40. Evidence Ordinance, section 86 ' . c  
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The importance of-this principle lies in the realization by 
the accused that he is in the presence of a judicial officer who 
has no connection with the police and that he has nothing to 
fear and can speak freely. He should be asked sp~if ica l ly  
whether he has been assaulted or threatened to  inducc him t o  
make a statement, or been advised to  make a statement, crr 
whether any promise or inducement has been made t o  him, 

The courts of Sri Lanka have insisted that any unwarranted 
departure fro111 the  formalities statutorilY4l required for the 
recording of a collfession by a Magistrate, renders the confession 
inadmissible. For instance, a confession recorded by a Magistrate 
but taken under oath is inadmissible, because the law does not 
provide for the administration of an oath? Where the Magistrate 
has been perfunc.tory inputting questions to the accused, the 
confession should be excluded.43 A fortiori, if the Magistrate fails 
altogether to question the accused in order t o  satisfy himself 
that the confession was voluntary, no  use can be made of the 
confession.41 The omission by the Magistrate to  read over thc 
confession to  the accused is a fatal irregularity.45 The Magistrate 
is bound to probe adequately the accused's motive in making the 
confession.46 If the accused is in a state of fatigue, the Magistrate 
should not record the confession immediately.47 

Judicial attitudes have placed emphasis on the,tcquirement 
that the Magistrate's inquiry into the factors impelling the 

.accused to make the confession, should be complete and 
persevering. 

(iii) The accused is further protected in Sri Lanka b y  the require- 
ment that the voluntary nature of the confession should be 
established independently t o  the satisfaction of the jury, 
notwithstarlding the Magistrate's certificate that the confession, 
in his opinion, has been made freely and spontaneously. 

41. Criminal Prucedure Code, section 134 . . 
42. R. v. Mudianse (1918) 21 NLR 48, per Shaw,. J. A less stringent view has been taken 

in South Africa, R. v. Van As 1941 A.,D. 361 
43. R. u. Mudr'yunselage Runhumy (1937) 2 C. L. J. 104, per Abraharns C; J. 
44. R. u. Bilinda (1926) 21 NLR 390, per Japewardene, A. J. 
45. R. u. Karaly Muttiah (1940) 41 NLR 172, per Mosley, J. 
46. See the case cited a t  note 43, sup~c .  
470 ibid. 
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The law of Sri Lanka expressly provides that "No Magist- 
rate shall record a statement being a confession unless, upon 
questioning the person making it, he has reason t o  $eliesre that it 
was made voluntarily",48 Nevertheless, the Magistrate's opinion 
is not conclusive,49 in that it does not  preclude the eyistence of 
an earlier taint.S0 

Indeed, it  would seem that the certificate issued by the 
Magistrate does not give rise in Sri Lanka even to  a tentative 
presumption. The law of Sri Lanka recognizes the maxim 
ornnia pxzesurnuntur rite esse acta in relation t o  official acts." 
But it has been judicially asserted that the presumption is merely 
that all the necessary formalities purporting t o  haye been 
performed have in fact been performed, and that it implies 
nothing about the voluntary or the truthful nature of the 
contents of a confession recorded by a Magi~tra te .~~ ' 

In England the question whether a confession was voluntary i , ~  
determined by the judge on the voir dire.53 A t  this stage the central issue 
is not  the truth, but the voluntary nature, of the confession. It is 9 
cardinal aspect of the rules delineating the respective functions of judge and 
jury that the judge decides, as a preliminary issue, whether the confession is 
voluntary and, if so, puts it to  the jury who will act on it'only if they are 
convinced of its truth. The orthodox view that the jury is not entitled ta 
exclude confessions which they consider involuntary, although it hes been 
departed from in some controversial English decision~,~4 has consistently 
found favour in other parts of the Commonwealth including Canadas and 
Australia,56 and is now followed in England.57 This traditional, view, 
which has not been challenged in Sri Lanka, is sustained by a cpgent 
rationale, in that the elements of the legal test governing the  vo1untal;y 
character of a confession may well be unintelligible to  a jury w h ~ ,  in any 
- 

48. Code of Criminal Procedure Act.No. 15 of 1979, Section 127 (3) 
49. R. w. Ranhamy (1940) 42 NLR 221 a t  p. 225, per Soertsz, J. 
50 R. v. Weerasamy (1941) 43 NLR 154 at p. 157, per Soertsz, J. 
51. Evidence Ordinance, Section 80 
529 R. w. W i t t ~ e  (1960) 63 NLR 121 at p. 124, per Sansoni,.]. . .... . . . . . . 

53. R. Cross, Evidence (Butterworths, 3rd Edition, 1957), p. 56 
54. R. v. Bass (1953) 1 (2. B. 680-; R, w. Han~mond (1941) 3 All ER 318 
55. R. v. Weighill (1945) 2 D. L. R. 471; R. v. Hnedish'. (1958) 26 W. W. R. 685; .R. u. 

Laplante (1959) 0. W .  N. 80 . . . :  
56. R. u. Basto (1954) 91 C. L. R. 628. , . . a ' .  

57 .  R. v .  Burgess (1968) 2 Q. B. 112; R. v. Owenell (1969) 1 Q. B. 17. .. 
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event, may find it  puzzling t o  be directed that  they are precluded from 
acting o n  a confession which they believe t o  be true, if they consider the 
confession involuntary. 

The  burden of proof in  English law was referred t o  by Lord Edmund- 
Davies in the recent case of W o n g  Kam-Ming v. R.58 The  principle 
applicable was stated t o  be that  where, o n  a voir dire, the  accused's 
statement had been ruled inadmissib!e, the prosecution is n o t  entitled at 
the trial of the general issue t o  adduce evidence as t o  what the accused 
said during the voir dire or t o  cross-examine him o n  the basis of what he 
said; and that, accordingly, the calling of t he  shorthand writers and  t he  
Crown's cross- exaininaticn constituted substantial irregularities which 
resulted in evidence being placed before the jury wrongly. This view is in 
accord with previous auth0rity.~9 

The  predominantly positive appraisal which has been made so far of the 
law in both jurisdictions has t o  be qualified, by reference t o  some anomalous 
aspects of the prevailing rules. It  is submitted that  the approach adopttd 
by both Sri Lankan law and English law to  the attributes of icvoluntariness" 
in the context of cenfessions is unduly rcstrictcc! in  several respects. 

(a) Only an inducement, threat or promise which has ccrefercnce t o  
the  charge against the accused persun1',60 has the effect of 
depriving a confession o f  its voluntary quality in Sri Lanka. 

A similar requirement has been postulated in respcct of English law, 
in textbooksbl as well as in some decided cases.G2 The suggested justifica- 
tion of  this rule is that  i t  facilitatcs the confinement of the  exclusionary 
doctrinc of the common law, as applied t o  confessions, wi:hin acceptable 
linits. However, the illogical effect of the  limiting principle is 
demonstrable. "Suppose that a daughter is accused of shop-lifting and 
later her mother is detecred in a similar offence, perhaps at a different 
branch, where t he  mother is brought before the  manager of the shop. 
He might induce her t o  confess by telling her that  she must tell him the  
t ruth and it w ~ l l  be worse for her if she does not; or  t he  inducement might 
be that  if she will tell the  t ruth he will d rop  proceedings against t he  

-- 
58 .  (1979)  2 W. L. R. 8 1  
54. R. v. Treacy  (1944)  2 All E. R. 229. See also R. v.  Spi lsbuly  (1835)  7 C. & P. 187 
60. Evidence Crdinance, section 24.  
61 Joy, Confessions (1842) p. 13; of. Taylor, Evidrnce (1st edition 1&46), p. 592 
62. 8. u. Joyce (1957)  3 A!l E. R. 623, per Slade, J; R. v. Shuter (1965) Times 27 

November, p e ~  Fenton Atkinson, J; R. el. L!ogd (1834) 6 C1:& P. 393 . - 
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daughter. Obviously, the latter would in most caseibe far the more 
powerful inducement and far the more likely t o  lead t o  an untrue 
confession."63 

A well-known Sri Lankan case61 concerned a prosecution under 
Income Tax Ordinance for making a false return of income. One of the 
matters for decision was whether statements of a confessional nature made 
by the assessee to  the Deputy Commissioner of Inland Revenue were 
admissible in evidence against him. Weeramantry, J. concluded on the 
facts of the case that there had been no  offer of a settlement and n o  
inducement to  settle, since the Department had made no  promise to  waive 
its right to  prosecute the assessee. The confession was held admissible 
on the basis that ~ l the  advantage gained or evil avoided was certainly not in 
reference to  the crinlirlal proceedings againt the accused."65 

This construction of the law is unavoidable in Sri Lanka where the 
criterion based on l'reference to  the charge against the accused" is expressly 
adverted to  by statute. 

For English law, the House of Lords declared in Customs and Excise 
Commissioners u. Harz and Power66 that i t  is not  invariably necessity, t o  
render a confessiotl inadmissible, that the improper inducement or threat 
must relate to  the prosecution. This approach is carried even further by 
the statement of Edlnund Davies, L. J., in R. v. Middleton67: ((The question 
that arises in this appeal is whether there. is any authority for the.  pioposi- 
tion that the inducement or threat is relevant only if it  infringks 'on the 
small circle embracing the alleged offender and members of his family and 
possibly, his very close inmates. + Each member of this Court does nbt  
SO regard it."68 

(b) The harm threatened or the benefit proffered, t o  render the 
confession inadmissible in Sri Lanka, must be ('of a temporal nature"P9 
This excludes any kind of spiritual or l(other-worldly'' retribution or 
penance which may be feared. The limitation involved is that any form 
of apprehension, or hope of advantage, is not  sufficient. The fear a r  hope 
entertained by the accused at the time of making the confession must be of 
the kind specified. 

63. Customs and Excise Cotnmis~loners v Harz (1967) 1 A. C. 730 (H. L.), PET Lord ~ e i d  
64. Jayanetti v Mitrasena (1968) 7 1  N L R  385. 
65-  At page 393 
66. (1967) 1 A. C. 760 
67- (1974) 2 All E. R. 1190 
68. At page 1194 
69. Evidence Ordinance, section 24 
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A siinilar qualifying principle has been adverted to by the English 
courts. In accordance with the principle that the inducement mdst relate 
only t o  temporal and not to  spiritual or moral consequecces,?O it has been 
held that the inducements contained in tbe words LLI hope you will tell 
me the truth, in the presence of the Almighty"7' and  don't run your 
soul itito more sin, but tell the truth"72 do not render confessions 
ihiidtnissible. 

The defence of this rule, propounded by Joy73 and supported by 
wigmore74 is that (&It seems difficult to imagine that a man under spiritual 
convictions and the influence of religious impressions would confess himself 
guilty of B crime of which he was not guilty. Such spiritual convictions or 
spiritugl exhortations seem from the nature of religion, the most likely of 
all motives to produce truth. If temporal hopes exist, they may lead to 
falsehood. Spiritual hopes can lead to nothing but truth1'. However, this 
argument is fiat entirely convir;cing. It has bten aptly pointed out that 
"A remark ffom a priest to a simple p8ri'shioner in the presence of a 
policeman might be calculated t o  lead to an untruth, however sound the 
rule is in the generality of case~."7~ 

This limitation which has its origin in the English common law76 has 
little to commend it in: terms of policy. A confession induced by threats 
or 6roaises should be ruled out as evidPnce because of the element of 
coercion aperating on the mihd of the 'accused. It  is not difficult t o  
cotlceive of circumstatlces in which threatened evil of a non-temporal 
nature is likely to  be more effective in breaking down the accused's 
willpower and resolve thah harm of a mundane character which is sought 
to  be forestalled. Thik distiaction, rigidly made by Sri Lankan law as well 
as by Eaglisb; law, has no  relevance to t h t  quality o r  degree of the pressure 
brought to bear on the accused p t r ~ o h ~ S  mind. 

(c) Irr Sri Lanka, an inducerneht, threat or promise renders a 
confession inadmissible only if it pPbcaeds from- "a person in authorityu 
or "from another person in She presence of a person in authority and with 
his sanction."77 

- -- 

70. R, v. Gilhams (1828) 11 Mood. C. C. 186; I. D. Heydon, Cases and Materials on 
Evidedce (London, 1975), p. 173. 

71. R, v. Wild (1835) 1 Mood C. C. 452 
72- R. v. Sle~rnan (1853) Dears. 249 
73- Confessions, p. 51 
74, Evidsnte, paragraph 840 
75. Heydon, op.  it., pages 173-174. 
76- R. u. ~ i b b o n s  (1823) 1 C & P 97; R. v. Tyler and Finch (1823) 1 C & jL 129 
77. Evidence Ordinance, section 24. 
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The phrase <la person in authority" is amenable to  \more than 
one interpretation. The narrower interpretation of the phrase is that it 
denotes exclusively a person having power to  control criminal proceedings 
which involve jeopardy to  the accused. Acco14ing t o  the broader inter- 
pretation, a person in authority can be as much O A ~  w b  has authority or 
control over an employee as one who excercises ~ t h o r i t y  over proceed- 
ings or a prosecution against him. 

The decided cases in Sri Lanka uniformly support the broader view. 
In  three cases78 the superintendent of a plantation who had exhorted the 
accused, an employee on the  estate, t o  make a confession relating t o  an 
alleged theft of property under the superintendent's control, was held to  
be a "person in authority." O n  the other hand, a person who detained a 
suspect until the arrival of the police o n  the scene, has not been considered, 
ibso facto, "a person in authoritye9'79 

Clearly, the reason for the emphasis on  Ita person in authority1' as 
the source from which the threat or  piomise emanates, is that an induce. 
ment made by such a person is more likely to  operate effectively on  the 
accused's mind and t o  culminate in a confession. However, if the ground 
on  which confessions induced by promises held out by persons in authority 
are held to be inadmissible is that they may not be true, there may be a 
similar risk that in some circumstances the  confession may not be true, if 
induced by a promise held out by a person nor in authority, for instance, 
if such a person offers a bribe in return for a confession.80 An  example of 
such a situation is provided by the  facts of a leading case'J1 where the 
accused confessed to  B, a '(trusted friend", while in police custody, in 
response to B's promise to  h d p  him recover certain money he was illeged 
to have stolen. The Privy Council held the confession admissible on the 
ground that the inducemefit did not  come from ((a person in authority." 

This result, it is submitted, is nor defensible from the standpoint. of 
policy. Indeed, the English Law Revision Committee has recommended 
the abolition of the "person in authority" rule ' on thk practical ground 
that effective inducements are just as.likely to  proceed from persons not  in 
authority,82 Recognizing this, South African courts, for example,.have 

. .. 

78. Hodson v. George (1909) 1.2 NLR 273; Seeni v. Alugana (1916) 3 C. W. R.274; 
R. v. Goonetileke (1970) 74 NLR 118 . .  . 

79. R. v. Weerasamy (1942) 43 NLR 207 . . . . ~  .. 
80. Customs und Excise Commissione.rs v Harz (1967) 1 A. C.'760 I .  

81. Deokfnanan v. R. (1969) 1 A. C. 20 .. . 

82. 11th Report, paragraph 58 



accepted that  undue influence" is not  limited to  inducements relating 

to  the prosecution or proceeding from a person in authority.83 However, 
the Iiperson in authority" rule is firmly embedded in the Englibh case law. 

A constable or other officer having the accused in custody,84 a 

private individual arresting a person accused of felony, the prosecutor85 

or his wife86 or a partner's wife where the offence concerned a partner- 

ship,87 the prosecutor's attorney,*Ohe accused's employer if the offence 

had been committed against his person or property,@ a magistrate,gO a magis- 

trate" clerk," a coroner,gz and a high-ranking officer like a sergeant 

vis-a-vis a soldierg3 or a headmistress vis-a-vis schoolgirls94 have all been 

held to  be "persons in authority". On the other hand, a private person 

to  whose temporary custody the accused has been committed by a 

constable,95 the chaplain of a ga01,96 a doctor called in by the police to 

examine an accused person,97 the captain of a ship vis-a-vis his crew?8 

the wife of a constable,99 an insurance adjuster,lOO a fellow servantlo' and a 

trusted friend102 are not  "persons in authority" in this context. 

83. R. v. Frans Selepi 1919 TPD 105 at p. 110; R. v. Gwija 1960 (4) S. A. 435 (C); cf. 
R. o. Khan and Duncan 1954 (2) S. A. 23 (N); L. H. Hoffman, South Africar~ Law of 
Evidence (Durban) (1963) p. 351. However, some South African cases refer t o  the 
"person in authority" requirement: see, for instance, Innes, C. J. in R. u. Barlin 
(1926) A. D. 459 at pp. 462 and 465 

84. R. v. Shepherd (1836) 7 C & P 579 
85. R. v. Ienk~ns (1822) Russ. & Ry. 492 
86. R. v. Upchurch (1836) 1 Mood 465 
87. R. v. Warringtoi~ (1852) 2 Den. 447 LI 
88- .R. v. C~ovdon (1846) 2 Cox 67 
89. K. w. ~ o o r e  (1852) 2 Den. 522; cf. R. v. Wilson and R. v. Marshall-~raham'(1967) 

2 Q. B. 4C6 
90. R. v. Cooper (1833) 5 C & P 535; R, v. Gillis (1866) 11  Cox 69 
91. R. v. D ~ e c v  (1837) 8 C & P 140 
92. R. v. Waltho, The Times, June 17, 1905 
93. R. v. Smith, (1959) 2 Q. B. 35 
94. R. v. McLintock (1962) Crim. L. R. 549 
95. R. v. Enoch (1833) 5 C. 61 P. 539; R, v. Windsor (1864) 4 F & F. 363 
9 6 .  R. v. Gilharn (1828) 1 Mood. 186 
97. R. v. Nowell (191.8) 1 A11 E. R. 794. A different view was taken for Scots Inw i n  

Reid v Nixon (1948) Sess. Notes 17. 4 

98. R. v. Moore (1852) 2 Den. 526 -A 

99. R. v. Hardwick (1811) 1 C. & P. 98n 
100. R. V. Eftoda (1965) 37 D. L. R. 269 
101. I<eeje v .  R. (1917) 21 W. A. R. 88 
102. Deokrnanan u. R. (1969) 1 A. C. 20 



The Admissibility of Confessions in  C ~ i m i n a l  Proceedings 1.5 

If a person in authority makes an inducement and a confession is then 
made, but t o  a dkfferent person i n  authority, i t  can be excludcd.'03 
The result is different if the  inducement proceeds from one no t  in 
authority and the  confession is made t o  o n e  in  a ~ t h o t f t ~ , ~ 0 4  

The principle has been authoritatively formuilated'05 for English law 
that ,  t o  exclude a confession, t he  inducement must hzve been held ou t  by 
a person in authority,lC6 or  by someone acting in t he  pesence and without 
the  dissent of such a person,l07 or  perhaps by sorneorik erroneous!y believed 
by the  accused t o  be in authority.lo8 

The intention of the framers of the  Evidencd Ordinance of Sri Lanka 
was t o  modify and establish in the Island t he  pFinciples of the English Law 
of Evidence subject t o  appropriate modification.l09 The  condition of 
English law during'the nineteenth century on  this topichas been described 
as &lliberalism run ~i ld '? . '~O A variety of factors such as t he  unscrupulous 
methods frequently resorted t o  by the  police, the ignorance or  poverty of 
accused persons, the  harshness of t he  penalties prcscribed by the criminal 
law for  comparatively trivial offences in early times and  t he  inherent bias 
of English law against acquiescence in self-incrimination by t he  accused 
cumulatively gave rise in  England t o  a climate of judicial opinion pervaded 
by overt hostility t o  the re-ception ~f confessions in evidence. The reaction 
t o  this spirit of unbridled liberalism had set. in before t he  cnd of the 
nineteenth century when the Evidence Ordinance of Sri Lanka, modelled 
o n  the  lines of the Indian Evidence Act, was drafted in conformity with 
trends and attitudes current. in England.'ll It is against this, background 
that the law of Sri Lanka purported to restore t he  equilibrium by giving 
due weightage t o  t he  legitimate interests of the  prosecution. With this 
objective in view, the exclu~ionary 'rules pertaining t o  confessions were 
formulated by Sri Lankan law w,ith in-built restrictions which have the 
effect of whittling down appreciably the protection conferred on the 
accused. 

- .  - 
103. R. o. Coo2er  (1833) S .  C.  & P. 535 
104. R. u. T y l e ~  azd Finch (1823) 1 C & P 129; ~evk inanan  v. R. (1969) 1 A. C. 20 
105. Phipion, Eli  'ence (10th edition 19631, p. 330 
105. R. u. S:mp,o.z (1834) 1 Mood. 410; R. u. Boughtwn (1910) 6 Cr. App. Rep. 8 
107. R. u. Pountney (1836) 7 C. & K. 302, 8. G; Laugher (1846) 2 C. & K, 225 R, v. Jones 

(1885) 49 1. 1. 728 
.108. But see X. v. F~etuin (1855) 6 Cox. 530 - - 

109. Attorney-Ccnerul u. Rawther (1924) 25 NLR 383 a t  p. 389, per Eertram. C. J. - 
110. R. u. Buldrj (1852) 2 De6. 430, cf. R. cross op. cit, p. 446 
111. G. L. Peiris, The Law of EpiiJencr in Ssi Lanka(Lake Ha'irse'1nvestrnenesj 2tdedition, 

(1977), pages 7-10 . . " .  
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Nevertheless, this approach to the criteria subsumed in the definition 
of the 66voluntary') character of a confession is exposed to  fundamental 
criticism. A Ncw Zealand court has observed that lL1n broad terms any 
circumstance which robs a confession of the quality described by the word 
dvoluntary' will render the confession inadmissible."'l2 The symmetry and 
logical development of the law should not be impaired by the superimpo- 
sition of technicalities which do not lend themselves to  rational justification. 
The House of Lords has made the apt comment, in an analogous context, 
that $&If the tendency to reject confessions is thought to  have been carried 
too  fat, it cannot be proper to  try to  redress the balance by engrafting on 
the general principle an illogical exception, which at best can only operate 
sporadically, leaving the mischief untouched in the  great majority of 
cas~s".~lJ 

In a jurisdiction like Sri Lanka where the test of L'volu~tariness" of 
confessions incorporates formulae which inhibit, to  some extent, a realistic 
evaluation of the impact of insidious pressures on the confessor's mind, it 
is of practical importance that the courts should have power to  exclude 
confessions which are technically admissible on the ground of substantial 
unfairness to  the accused. 

The structural framework of English law is seen, in this connection, 
$9 have intrinsic value. The approach of English law to  the admissibility 
pf confessions in criminal proceedings is founded on three cardinal 
principles: (i) a confession which does not  satisfy the test of  old 
untariness" is strictly inadmissible as a matter of law, (ii) a confession 
which has been obtained in contravention of the Judges' Rules may 
be excluded as a matter of discretion; (iii) a confession the reception 
of which involved unfairness to  the accused may also be excluded at the 
court's discretion.114 

The Judges' Rules in England have been described as ((an expression of 
the Judge's discretionary power to  exclude evidence unfairly or oppressively 
obtained."l1S Similar guidelines are followed as a matter of practice in other 
jurisdiction3 like Nigeria and the Australian State of Victoria. According 
to the English Criminal Law Revision Committee, "In practice i t  seems 
that nowadays, before the prosecution can adduce evidence of a statement 
obtained in bteach of the Rules, t.here must be a positive decision by the 

-- 
112. R. u. wW;lliam (1959) N. Z .  L. R. 502 
113. Cuctoq~s anl Excise Coommissioners w. Hurz (1967) 1 A. C.  760, per Lord Reid. 
,114. 1. D. I-Ieydon, op, cit, p. 168 
115. P. Dev!in, The Criminul Prosecution In England (London) (1960), p. 37 
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court t o  exercise its discretion in favour of admitting the statement.""6 
The  burden of proving that violation of the Judges' Rules leads t o  exclusion 
should rest, both in principle and on  authority,117 on the accused. 

Although there is a partial overlap between rules (ii) axld (iii)~zet out 
above in relation t o  English law, their spheres of operation are no t  
coextensive. The Judges' Rules merely represent an example of the manner 
in which confessions may be excluded in the court's discretion, notwiths- 
tanding their ~oluntatiness.~'8 Confessions which are not  repugnant t o  the 
criteria governing voluntariness have been excluded in England on  thc 
ground of the confessor's age,llg and in Canada on the footing of serious 
prejudice to  the accused.'20 The limits of the discretion t o  exclude on 
grounds of unfairness are incapable of clear demarcation, but the Criminal 
Law Revision Committee in England has recommended retention of this 
discretion.121 

Some of the English cases interpreting uvoluntariness" have assumed a 
needlessly technical complexion. For instance, it has been authoritatively 
declared that the words 66You had better tell the truth" have acquired 
a technical meaning involving either a threat or  a plomise.lZz This constru- 
ction is supported by a cursus curiae during the  nineteenth century.Iz3 The  
extent of the artificiality reflected in  the  view emerging from these cases is 
illustrated by the fact: that ,  although the words ilYou had better tell thc 
truth" have been held t o  import a threat or  an inducement,l24 the addition 
of a qualification such as IiBe a good girl andspeak the truthV125 and 6bYou 
had better as good boys tell the truth"'26 has been considered to  make 
a material difference. 

It is difficult to  conceive of a convincing distinction between cases in 
which the confession has been held t o  be voluntary and those in which a 
threat or inducement was thought t o  have led t o  the confession. As 

A_--- 

116. "11th Report, paragraph 45 
117. R. Batty (1963) v. R. 451 
118. 1. D. Heydon, op cit, p. 208 
119. R. u. Stewart (1972) 56 Cr. App. Rep. 272 
120. R.v. W r a y  (1970) 11 D. L. R. 675 
121. 11th Report, paragraph 278 
122. R. v. Jarvis (1867) L.R. 1 C.C.R. 96 per Kelly, C.B. 
123- R. v. Enoch (1833) 5 C. & P. 539; 

R. v. Hearn (1841) Car & M 1C9 
R. v, Garner (1818) 1 Den. 329 
R. w. Baldry (1852) Den 442 

124. See the cases cited at notes 122 and 123 
125. R. u. Stanton (1911) 6 Cr. Agp. Rep. 198 
126. R. v, Reeve and Hancock (1872) L. R, 1 C. C. R. 362 
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examples of the former category may be cited the words '1You had better 
be carefill what you reply"127, "'Re sure t o  tell the truth",128 1~1  hope you 
will tell because Mrs. G. can ill afford to  lose the money,"129 "1 must 
know more about it",130 <'Now is the time to  take (the stolen property) 
back to  the prose~utrix",~3~ "1 am a constable. You will have to  
accompany me to  the  police station where you will be charged0,l32 
"What you say will be used as evidence against y ~ ~ " , 1 3 3  &&What 
you say will be used against or for yo~",134 and 66Take care, we 
know more than you think we know"135. O n  the other hand, the latter 
category is exemplified by cases involving the use of the words #11t is no 
use to deny it, for  there are the man and the boy who will swear they saw 
you do it",136 dare say you had a hand in it; you may as well tell me all 
about it",'37 c r Y ~ u  had better tell me all about the corn that is gone",'33 
'<If you tell me where my goods are, I will be favourable to  you",139 '11 only 
want my money; if you give me that, you may go t o  the devil",l40 11If you 
don't tell me, you may get yourself into trouble and it will be the worse 
for y ~ ~ " , 1 4 1  "lf YOU don't tell me, I will send for a constable", '42 aLIf YOU 

decline to  mlke a statement, we must draw our own con~lusions",~43 
'lit ~ 1 1 1  depend on your statement whether you are charged or not'*,I41 
611 shall be obliged if you would tell me what you know about it; if you 
will not, of course we can do nothing for ICNow be cautious about 
your answers to  the questions I am going to  put about this watchU,l46 ((Do 
not be frightened; I hope nothing will happen to  your husband beyond 
----- - - 
127. R. w.  Day 147 C.  C. C. Sess. Pap. 960 
128. R .  w ,  Cowrt (1836) 7 C. & P. 486; R v. Holmes, 1 Cox. 9 
129. R. w .  Lloyd (1834) 6 C. & P 393 
130. R. v. Reason (1872) 12 Cox. 228 
131. R. v .  Jones (1872) 12 Cox. 241 
132. R. w.  M a l o  (1902) 137 C.  C. C. Sess. Pap 225 
133. R. v .  Baldry (1852) 2 Den. 430 
134. R. w.  Lung (1905) 142 C .  C. C. Sess. Pap. 1427; R. u. James (1909) 2 Cr. App. R. 319 
135. R. w.  Jdrwis (1867) L. R. 1. C. 6. R. 96. See also R. w. Moore (1852)2 Den. 52 

R. v. Sleeman Dears. (1853) 249; R. u. Thornton, (1826) 1 Lew 49: R. w. Dinglcy 
(1845) 1 C & K'. 637; R. u. Buyley (1818)2 StarkEr. 3rd ed. n. 13: R.w. Wrtght 1 Lew. 48 

136. R. w. Mills (1833) 6 C. & P. 146 
137. R. v. Craydon (1846) 2 Cox. 67 
138. R. v .  Rose (1898) 18 Cox 717 
139. R u. Cuss (1784) 1 Leach 293n 
140. R. W .  Jones (1809) Rus. and Ry. 142 
141. R. 1.'. Coley (1868) 10 Cox 536 . . 
142. R. u. Richards (1832) 5 C. & P. 318 
143. R. u. K ~ n g  (1909) 151 C. C. C. Sess. Pap 233 
144. R. v. 1ngz.r (1901) 134 C. C.  C .  Sess. Pap. 505 
145. R, W .  Paltridge (1836) 7 C. & P. 551 
146. R. W ,  Flr rn ing (1842) 1 Arm. M. & 0. 330 
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the loss of his situation1','47 <&This is a serious charge; take care t h i t  you d o  
not say anything t o  injure yourself",'4* gnd "It will be the  r i ih t  thing t o  
make a clean breast of it,"'49 

The distinction drawn in these cases turned primarily on verbal and 
technical considerations and were, i n  the  main, devoid of substance. In  
recent times a more realistic approach has been adopted b y  the  English 
courts. Thus, it has been conceded tha t  t he  surrounding circumstances are 
no  less important than the  terms of t he  inducement.l50 Moreover, although 
there is some authority t o  t he  contrary,'5' i t  is generally accepted today 
that nothing turns on  the distinction between threats and promises152 which 
are both viewed as factors violating the requirement of voluntariness. 
'The general principle has been laid down that &<Whatever be the  nature 
of the inducement made and however trivial i t  may seem t o  t he  average 
man t o  have been, such an inducement will be a t  least capable of rendering 
the  statement then made inadmissible. It will have tha t  effect unless in a 
given case i t  becomes plain beyond n reasonable doubt that  it did no t  
operate ~t all on the mind of the person t o  whom i t  was made."l53 Although 
the use or  threat of violence would undoubtedly result in a confession 
being characterized as involuntary,'54 i t  is clear in the  present condition of 
the  authorities that  a similar conclusion could be reached justifiably in 
tht completc absence of actual or threatened violence. There is'no doubt 
that self-induced hopes entertained by t he  accused will no t  deprive thevJ 
confession of its voluntslry characterJ55 

These principles have been applied consistently in recent English 
cases. I n  R, v,  2uveckas156 the appellant was suspected by the  police of 
having been connected with the commission of an offence. He  was told by 
a police officer that an identification parade had been arranged and that  if 
he was no t  picked out, he  would be  allowed t o  go. The appellant asked 
whether he  would be given bail at  once if he  made a statement. 

147. R. v. Hardiizg (1842) (Ir) M 40. 320 
148. R. v. Thompson (1893) 2 Q. B. 12 
149. R. r ~ .  Hornbrook (1843) 1 Cox 54. See also R. v. Fennel (1881) 7 Q. B. D. 147; R. v. 

Upchurch (1836) 1 M. C. C. 465, R. u. Mansfield (1881) 14 Cox. 639; R. u. Windsor 
(1863)4 F. & F. 360; R. v .  Hearn  (1841) 1 C. &M. 109; R. v. Coolc (1959) 2 Q. B. 340. 

150. R. v. Priestley (1966) 50 Cr. App. Rep. 1831 
151. R. v. Wi l l ia i t~s  (1968) 52 Cr. App. Rep. 439 
152. J. D. Heydon, Cuses and Materials on Evidence (London, 1975) p. 169. 
153, R. v. Rcchurds (1967) 1 A11 E. R. 829 (C. A.), per Winn, L. J.  
154. R. u. Parratt (1831) 4 C. & P. 570; R. v .  Luckhurst (1883) 6 COP C .  C. 233 
155. F. u. Godinho (1911) 7 Cr. Arp.  Rep. 12 (C. C. A )  
156. (1970) 1. All E. R. 413 
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On the police officer replying in the affirmative, the appellant made a 
statement admitting guilt. The lower court seems to  have felt that it was 
not the police officer who, in the first instance, held out the inducement, 
since the appellant raised the question whether the making of the induce- 
ment would result in his being released on bail. However, the Court of 
Appeal had no doubt that the question asked by the appellanr, together 
with the police officer's answers, amounted t o  an inducement. The 
conclusion reached in this case is substantially in accord with the ruling in 
R. v. Wortham.l57 

When the accused's father told the accused in the presence of police 
officers: llPut your cards on the table, tell them the lot, if you did not hit 
him they cannot hang you", it was held by the Court of Appeal that the 
resulting confession could not be regarded as voluntary.158 Similarly, where 
the police indicated to the accused that, if he made a statement, he might 
be tried by a military court and that his family would be spared the  odium 
of publicity, an inducement was held to  have been used.159 A threat by a 
regimental sergeant major to put his men on parade and to  keep them there 
until he was told who participated in a stabbing incident, deprives a confe. 
ssion of its voluntary character.160 

In D. P, P. u. Ping Linl61 Browne L. J. pointed out, on  behalf of the 
English Court of Appeal, that the issue whether a statement is voluntary is 
basically one of fact and that, in detetmining the admissibility of such a 
statement, the trial judge should approach his task by applying the test 
enunciated by Lord Sumner in Xbrahim v. R.162 in a common sense way to  
all the facts of the case in their context. The trial judge should ask himself 
whether the prosecution had proved that -the contested statement was 
voluntary in the sense that it was not obtained by fear or prejudice or hope 
of advantage excited or held out by a persop in authority. Emphasis was 
placed on the principle that it is not necessary, before a statement is held 
t o  be inadmissible because it was nor shown to  have been voluntary, that 
itshould be thought or held that there was impropriety in the conduct of 
the person to whom the statement was made. What has to be considered 
is whether a statement is demonstrated t o  have been voluntary rather than 
one brought about in an improper manner. 
- * .  

157. (1967) 52 Crim. App. Rep. 97 
158. R. o. Cleary (1963) 48 Cr. App. Rep. 116 
159. Sparks o. R. (1965) A. C. 964 
160. R. o. Smith (1959) 2 Q. 'B. 35 
161. (1973) 3 W. L. R. 419 
1620 (1914) A. C. 599 
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In R. el. Iseqz~illa'63 the English Court of Appeal presided over by Lord 
Widgery @. J. conceded that conduct could amount to9 inducement 
although, on the facts of the case, no  inducement was held to-havebbecn- 
used. In this case three detectives acting on information about a propostd 
armed robbery went to a bank where they saw the appellant sitting in the  
passenger seat of a car. One of the detectives jumped into the car, caught 
hold of the appellant and handcuffed him. Another detective approached 
the car from the other side with 3 gun. Inside the car was a brieft ase 
containing an imitation firearm and a note which read: <'Keep calm. Hand 
over E3, 000 or 1'11 blow your head off". When asked about the revclver 
and the note, the appellant began to  cry, saying: "1 won't cause any trouble, 
1 have been very stupid". He was taken to  a police car and asked what he 
had been intending to  do. The appellant replied: "1 was short of money 
and I was going to try and get some from the bank". He wascautiontd a~:d 
taken to  a police station. A t  all times i t  was clear that the appellant 
was very frightened and, by the time he had arrived a t  the police 
station, he was completely hysterical. He was charged with. inter a'ia, 
possessing an imitation firearm and having an article for use in connection 
with theft. A t  his trial objection was taken t o  the admission of the 
confessions. The trial judge concluded that the detectives had acted. 
properly and hcld that the confessions were admissible. The appellant was 
convicted and appealed, contending that, although the police officers had 
acted quite properly, their conduct had been such as t o  amount to  an, 
inducement to  confess, even though that had not been their inten- 
tion. The Court of Appeal, rejecting this contention, stated that the 
exclusion of a confession as a matter of law on the ground that it was not 
voluntary had to  be related to  some conduct on the  part of the in 
authority which was improper or unjustified, such as the offer of an  
inducement. This view is unequivocally supported by English" and 
CommonweaXth165 authority. 

The difficulty of reaching an equitable result in keeping with the.: 
criteria as to voluntariness, spelt out or tacitly acted upon in some of the 
English cases, has provided an impetus for suggestions in r e~ard  to  3n 
entirely different approach to  the  admissibility of confessions. Thus;it has 
been suggested166 that the judge should be given a discretion to'exclu.de 

163. (1975) 1 All E. R. 77 
164. R,  v. Sco t t  (1856) Dears & B. 47 a t  p. 58, per Lord C~mpbell 
165. Naniseni v. R. (1971), N. Z. L. R. 269 . . . . 
1668 R. Cross, Emdenre (3rd edition, London, 1967), g. 44,8 . . . . . .. 



confessions tvhich he considers to  have been unfairly obiainedl67 and 
tha t  all confessions should be placed before t he  jury t o  assess their 
probative valuel68. 

'The anomalies resulting from the  excessively technical criteria which 
governed the approach of  the courts a t  one time t o  the interpretation of 
the requirement of voluntariness, were mitigated by t he  structure of 
English law. Even though a confession is treated as voluntary as a matter 
of law, t he  judge has a discretion to reject i t  if he  considers tha t  it was 
obtained in circumstan2es which would render its reception unfair t o  the  
accused.169 Confessions obtained in breach of t he  Judges' Rules are liable 
t~ b: rejected in England at the  judge's discretion.fi0 

T h e  Judges' Rules drawn up in  1912 a t  t he  request of the Home 
Secretary for t he  guidance of police officers and revised in 1964, reflect a 
cotl~promise between conflicting objectives. It had always been recognized 
that <<It  would be a lamentable thing if t he  police were no t  allowed t o  
make encluiries, and if statements made by prisoners were excluded 
because of a shadowy notivn that  if t he  prisoners were left t o  themselves 
they would not  have made thern."l71 O n  the  other hand, Itit would be 
monstrous if the law permitted a police officer t o  go, without anyone being 
prcsent t o  s-e how the matter was conducted, and put a prisoner through 
an  examination, and thzn produced t he  effects of tha t  examination against 
hixn,$'172 

It is a fundamental feature of the Judges' Rules that  (<These rules 
have no t  the force of law; they are administrative directions the  observance 
of which t he  police authorities should enforce upon their subordinates as 
tending to the fair administration of j~stice."l7~ Three points have been 
emphasized judicially about the Judges' Rules: (a) They are n o t  mandad 
tory or even directed t o  the court a t  all. They n t e  rules of conduct 
dircctsd t o  t he  police.174 (b) Where a statement has been made without 
caution in  circumstances where cotnpliance with the Judges' Rules 
would have necessitated a caution, o r  where the rules have been 
con t r av~ned  in some other way, i t  is a matter for the  trial judge t o  

- 

167. See, for  Scots law, R y o w , ~  u. H. M. Advocatc (1966) S. L. T. 105 
165- R u. Baldry (1852) 2 Den. 430 
163. R Cro~s ,  op. a t . ,  p. 446 
170  Ibid 
1 7 1  R. u. C o o 4  (1918) 34 T. L. K. 515 (C. C. A.) per Darling, J. 
172. R. u. Ma!e (1393) 17 Cou  C. C. 689 a t  p. 630, per Cave, 1. 
173. R. v .  V o i b i n  (1918) 1 K. B. 531 
174. R. u. 0~1cn:ll (1969) 1 Q. B. 17 
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exercise his owl) discretion as t o  whcther the  statement should be admitted 
or not.'75 (c) I n  exercising that  discretion, so long as the  statement is, 
no t  inadmissible, the trial judge will apply his mind, inter alia, t o  such 
factors and principles as the t;alance betwcen probative value and  potential 
prejudicc.l76 

The  English courts, interpreting the  Judges' Rules, have held that 
there should be n o  cro~s-cxarnination after the accused ischarged regarding 
the offence in question, but that this may prcjperly 'occur respecting other 
oi'fenccs.l77 The police arz entitlecl t o  question 3 inan without cautioning 
him on the basis of a hearsay ur,delxx-orld tip-oifi'78 In interpreting the  
rulcs governing interrc.gntion of pcrsonsin c ~ : s t o d ~ ,  tlle English courts have 
taken the  narrow view that  lLc~~s tody ' )  envisages p~l i sccus tody  e.l;clusively 
and not that  of other authorities such as military -of f icc i i '~~  and mental. 
institutions.lf0 However, in the  context of the Rule t h i t  ~cP.cr-sons' o ~ h e r  
than police officers charged w;th thc duty of investigating offtinces shall, 
so far as practicable, comply with (the Judges'). Rules",l81 t he  English 
Court  of Appeal has held that  this principle extends beyond the  police t o  
professional investigators who arc lilcely t o  know thz caution, and not  
ordirlary citizens who by chance ,find thcrnsclves in a position where they 
h~pp,on t o  be interrogating suspects.lP2 The principle is also' established, 
in keeping wi.th the spirit o f  thc J.:dges' Rules, that the  police .ought . n o t  
t o  interrogate persons in custody as t o  an offence suggested to have .been 

committed by one of thernl" or  co~ l i ron t  sucll persons with one another.le4 . . 

Thc principle that failure t o  observe the Judges' Rulcs dots no t  
necessarily rcndcr a confession inqdmissible, was emphasized in 
R. V. S:ewarl.'85 This concerned an appeal against a conviction on  six counrs 
of housebreaking and larceny. The  point in issu:. in appeal was the 
adm:ss.b.lity of the evidtnce of a detective coi>stable of a-conversation 
overheard between the  appellant and his co-accused when they were both 

- -- - -. 
. . 

175. R. v. Lem~sLttef (1977) 1 W. L. R .  812. -See a !~o  Beese 1,. Covernor of Ashford R'emand 
Centre (1.973) 3 All E. R. 689; R. v. Osbourne (1973) 2 W ,  L. R. 209; Chnn Wai-Keung 
v. R. (1967) 1 A11 E. R. 101 

176. R. v. P.ra.ger (1973) 1 Al! E. R. 114, per Edmund Davits, L. J. 
177. R. v. Buchan (1964) 1 All E. R. 502 
178. R. r. White (1964) Cr im.  L. R. 720 (C. C. A.) 
179. R. v. Ha~ris-Riuett (1936) 1 Q. B. 220 
180. R. v. Stri~ffen (1952) 2 Q. 5. 91 1 
181 a Judges' Rules, Rule VI 
182. R. v. Niihol.~ (1967) 51 Cr.  App. Re!?. 233 

. .  , 183. R. v. Grcqson 16'(1921) cr. App. Rep; 7 . . .  . . <  . . 184. R. v. P i l l e g  16 (1922) Cr. App. Rep. 138 
. . . "  185. (1970) 1 All E. R. 689 - . . .  . . .  . k. 



confined in ten% aaa psWmsta-* detective ccmseabte M. haen 
put in a nearby cell in civF1fsa dmk- C = 4 ,  the w l l a n t  
contended that this evidence ought not  to kzye admi~ted, since it  
was obtained by the effect of a trap and, although not  contrary to  the 
actual letter of the Judges' Rules, amounted to  a violation of their spirit. 
However, Phillimore, L. J., delivering the judgment of the Court of Appeal 
pointed out that there was clearly a discretion in the court in such a case 
and that the discretion had been rightly exercised. The court noted that 
this was not a matter involving life and that the conversation was not  
only inconsistent with innocence but showed that the accused persons 
were planning to  concoct alibis. 

It  is submitted that the English courts could adopt with advantage 
the principle favoured in Australia1*6 that the  burden of proving that a 
breach of the Judges' Rules should lead to  exclusion of the ststcment, 
devolves on the accused. 

The resilience and malleability of English law are illustrated also by 
the principle that a confession, the reception of which involves unfairness 
to the accused, should be excluded by the  trial judge. It has been declared 
t o  be a fundamental principle of English law that ggNo answer to  a 
question and no statement is admissible unless it is shown by the prosecud 
tion no t  to have been obtained in an oppressive manner and to  have been 
voluntary in the sense that it has not  been obtained by threats or induce* 
ments."187 Moreover, the test of "oppression" in English law is 
predominantly subjective. (<What may be oppressive as regards a child, 
an invalid or an oid man or somebody inexperienced in the ways of this 
world may turn out not to  be oppressive when one finds that the accused 
person is of a tough eharacter and an experienced man of the ~ o r l d . " ~ 8 ~  

It is submitted that a residuary discretion to  exclude confessions on 
grounds of unfairness may be exercised properly and usefully by the courts 
of Sri Lanka. Although this jurisdiction has not  been conferred by 
statute, its invocation may be supported by an argilment based on analogy. 
The Evidence Ordinance of Sri Latlka embodies a series of elaborate 
definitions of (<relevant facts" which are treated as judicially receivable 
evidence. Notwithstanding that the provisions of the statute governing 
admissibility are couched in imperative terms, the coutts of Sri Lanka have 
clailned jurisdiction to exclude technically admissible evidence on pounds 

186. R. u. Batty (1963) V. R. 451 
187. Callis u. Gunn (1964) 1 (I. B. 595 a t  p. 501, per Lord Parker, C. J. 
188. R. et. Priestley (1966) 51 Cr. Aup. Rep, 1, per -Sachz, J., adopted by the Courr of 

Appeal in R, v.  Prager (1973) 1 All E, R. 1114 at p. 1119 . . 
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of unfairness. This attitude iz; explicit in 8 judgqent of Gratiaen, I., who 
ruled out, on  this footing, a letter tendered is ehi$enceby theprosecution. 
His Lordship declared: (&It is important t~ ~ealipe that, o n  the one hand, 
the evidtntial value, if any, of  the letter stapdjpg by itself is slender, 
whereas the prejudicial effect which its rsqepthn @&t have on  the minds 
of the jurors would potentially be so subs$a,pri~i 8s 5qiously to  impair the 
fairness of the trial. I confess that this '&,a eireums,tapce which weighs 
very considerably with rne."169 A residuprp p r i ~ c i ~ l e  of exclusion, if 
acceptable in the setting of the doctring pg!?fin$ ts relevancy, has a t  least 
an equal justificatioll in regard to c o n f s $ i l ~ ~ ~ .  

If judicial discretion to  exclude a c~pfgcjsinn on gr~unds  of substantial 
unfairness may be recognized in Sri J+apkq,'i& q~pcgpt  of "oppression", as 
it has been developed within the fr~w,9Bofg English law, becomes 
superfluous. In keeping with the EnplisP &cffintt a court has a duty to  
exclude as ~l involuntar~"  confessiaqrs bbtain~cj' in oppressive circums- 
tances.190 This duty is :n example of $ha ggngr;al ipvaluntariness rule and 
arises from a basis of exclusion ccrnside~a$jY ngxgnyqgx than the criterion of 
"unfairness" which involves an effeggiyr, digcrgtlnp on the part af the 
court. uOppre~~ion9' ,  clearly, cove;$ ~ n l y  p ~ r t  caf ,the area catered for by 
the rule relating to  "unfairness". 

A broad conception of jurisdiggtaa la destrable in this context. 
A parallel is suggested by the assump~t$ of supervisory powers by the 
Supreme Court of the United ~ ~ a < $ a  ', of America over inferior federal 
courts in regard to  the reception in q;cr$d~ncg pf Ggnfessions in criminal 
proceedings.19l 

The guidelines reflected in the Judgeg' &t.ll.e$ in England are 
unsatisfactory in one respect. The Rule8 tequibe thpl, bdfore any question is 
put to' an accused person, h e  should be cautisnkd that he is not obliged to  
answer any of these questions bur that, it he ddes, the qugstions and 
answers will be taken down in writing and may be given in gvidence.l92 
The practical result of administering such a c;autioa is, in m o p  cases, Ito 
bring the interrogation to  an end. Tha endesirability of stultifying police 
investigation of crime to  this extent accpupts for the view of the Criminal 
Law Revision Committee in England that the requirement relating t o  a 

189. R. v. Sathabivam (1955) 55 N L R  255 at p. 257 . 

190. Contra: Phigjon, The Law of Evldence (12th ed., 197fi1, Sections 791-794, where the 
submission is made that a confession induced by oppression is in strict law 

" admissib!e though a court should reject it  in the axerciee of its discretion. 
191. hicNabb v. U. S. (1943) 318 U. S. 332; Mallory v. U. S. (1957) 353 U. S. 449 
192. judges' Ru!es, paragpapla 3 (b) 

, . *. 
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cornpu'lsory caution should not  be retained.193 It is submitted tha t  the 
absence of a requiremetlt of chis nature from the  law of Sri Lanka is 
justifiable. 

The  l a w  of the United States of Amcrica goes even further than 
English !acv to protect the accused American law concedes t o  t h e  accused 
his light t o  be i~lforrned of t he  privilege t o  rcmain silent194 and of his right 
t o  be represented by counsel195 at public expense.196 Thesc rights have been 
held t o  emerge inferentially from the  Flfth and Sixth Amendmints t o  t he  
Americana Constitution which declare, respectively, that &'No person shall 
be co~npel led in any criminal case t o  be a witness against himself" and 
chat ($The accused sllall have the  assistance of counscl". Although these 
rights, apar t  from those conferred on accused pelsons by  the United 
States Suprt'lnc Court through interpretation of the  lidue process" clauses 
in the Bill of R,p,hts,l97 secm unassailably entrenched i n  American law, 
their contcnt and scop- signify a grave impediment t o  law enforcement. 
"To warn the  suspect that he inay remain silent and remind him that  his 
confession inay bz used in court are minor obstructions. T o  require also an 
express waiver by the  suspect and an end  t o  questioning whenever he 
demurs must heavily handicap questioning. And t o  suggest o r  provide 
counscl lor the suspcct simply invites the end of the int~rrogation."~98 The 
American doctrines have found expression in  a modified form in the  law of 
other jurisdictions 11ke Ireland and  Papua-New Guinea. I t  is apparent, 
however, that  their exclusion has enabled t he  law of England and Sri Lanka 
t o  evolve a more acceptable compromise between the  conflicting interests 
of the accused and the  community a t  large. 

3. Confessions to Police Officers 

Statutory provisions in Sri Lanka'Y9 incorporate a prohibition against 

the reception in evidence of a confersioi~ made to a police officer, unless the 

confession has been recorded by a Magistrate. Sri Lankan law has adopted 

the prohibition from the Indian Evidence Act 1872, bascd on the work of 
Sir Fitzjames Stephcn. 
-- -- 

193 11th Report (1972 Cmnd. 4991), paragrsphs 43 and 52 
194 M n a n d a  v. A ~ i z o n u  (1366) 384 U .  S. 436, pcr Warren, C. J. 
195. Ercobedo ti. IZl~nois (1364.) 378 U .  S. 478 
196. G t d t o n  v. W a i n w t i g h t  (1963) 312 U .  S. 335 

A 

197. See, for example, Stein v. N e w  York (1953)'346 U. S. 156; W o n g  S u n  v. V. S. 
(1?63)'83 $. (3. 407 

198. Miranda v. A,.izona (1966) 384 U. S. 436, fier Harlan, !. (dissenting) 
199. Ev drilce Ordinance No. 14 of 1895, section 25 
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The statutory bar on the  use of confessions made t o  police officers is 
the subject of contioversy. The  rationale of the  principle excluding confes- 
sions obtained in  consequence of improper threats, inducements or 
promises is self-evident, and disagreement is possible only in rcgard t o  the 
scope and imp1:cations of this principle. However, the  inadmissibility of 
confessions made t o  police officers is no t  a necessary feature of a ratiofial 
system of criminal justice and indeed does no t  find reccgnitiori in Anglo- 
American law. 

Y 

Wide powers need t o  be confe~red  on  the police, since thbrough 
questioning of the first suspected person oftcn makes possible the  pursuit af 
the right trail for the  others200. W~gmore ,  whilc conceding that there are 
abuses by t he  police, denies emphatically that  a strict rule of: exclusion of 
confessions ob ta~ned  by the police is t he  proper remedy.201 The first remedp 
suggested by him is t o  implove police personnel, and ihe  second is t o  
provide a means of speedy confession which is less susceptible t o  abuses, 
while still taking advantage of the inherent psychological situation. 

The  practice i n  England is t o  exclude confessions made t o  police 
officers only if it is considered on a review of all t he  cirqumsiances ;hot 
they have been secured in an improper manner.202 A dist~hguishcd ~ A ~ l i s h  
judge has commented that  (1It would be a lamentable thing if t he  police 
were no t  allowed to make inquiries.')203 The object of the Judges' Rules in 
England is t o  ensure that questioning of an  accused by the police does riot 
take place in a manner which involves unfair prejudi'ce t o  the accused. 
Confessions obtained fro111 accused persons contrary t o  the spirit of these 
Rules may be rejected as evidence by t he  judge presiding a t  t he  trial,201 bus 
Ang10,American law does not  look o n  t he  mere circumstance that  a 
confession was made t o  a police officer as a conclusive ground for ruling 
out t he  confession. 

In accordance with the  approach of English and American law 
confesbisns made t o  police officers d o  not  require t he  application of a 
special test but are governed by the criteria relating to volonttiriness. Thus, 
a confession is considered involuntary if i t  is made during a11 investigation 
which ($by its nature, duration or other attendant circumstances excitcs 

. . . . . . . . . . . .  - . . 

200. W i g ~ n x e ,  Treatise dn the Anglo-Arne~ican systemof ~oriden&.ln.?,;'ials at ,  Comrn~n'Lno> . . . . .  (3rd edition), para. 851 . . 
201. tbid . . . ,  . . I  

. . 
. , 

. . 202. McDermort or. R. (1948) 76 ~ L R .  '501 . . . .  
, . 

203. R .  v. Cook (1948) 34 T.  L. R. 515 (C. C. A.), per Darling, J. :. . '  

. . . . 204. R. v.  Voisin (1.918) 1 K. B. 531 



hopes or tears: or gogtfekts the mind of the suspect that his will crurnblcs7'.205 
Relevant factors* in t%i% :cont-iectioa are Ltthe length of time of individual 
periods of questionitig, '&he lerngth of time intervening. beyween, periods of 
questioning, whether thC wcused p c i s 6 ~ ~ s " b e e n  given proper refreshment 
br not, and the chat&tet<Jti& of tMperson who makes the ~tatement.~'206 
The High Court of AhstralR Bad declirtid that confessions are involuntary 
if obtained by "pfdlbhgkdXkd isu$tairied pressure by police officers upon a 
prisoner in their hands until, t hough  mental and physical exhaustion to 
which want 01 sleep and .had sdmetimes contribute, he consents, in 
order to  obtain relief, to  make a kbntedsion of the ~rirne."~07 

1 1  , ) 

In England arid in mast .Ctr$ima~lwealth jurisdictions, as well as in 
the United States af Amerka, $ ~~nf@.sion made to a police officer is ruled 
out only if it does not satisfy the test. bf voluntariness or if its exclusion is 
considered desirable by the coutt rrn the footing of the clunfairness" rule. 

In Sri Lanka, bj contrisr, i3 h '2dnfession has been made to  a police 
officer, it is unneccsdary to  inq6i'fe ~ k ~ t h e r  it has been made ~ o l u n t a r i l ~ ,  
for the confession is excluded "a6sojb+kly in these circ~mstances.~08 The 
ground of excluAott is simply the t&latloKship between the officer concerned 
and the accused. 

! 

A series of kodlicting su$keit'iohd 6s i o  the rationale underlying this 
inflexible statutory bar emerges irbh.<fi.e decided cases in Sri Lanka where 
judges have lookkd upon the e x c l u ~ i d h ~ i y  iule with favour. 

(a) It hila been suggested thd h'fi & t k i i v e  and dispassionate attitude 
cannot confid6firly be expected af * s \ i t ~  .;dfhcers in Sri Lanka who (care not 
always proof aiaiast the temptation 6f d2'fosihg that the accused made some 
statement the cff'ttt of which is to  srtengtkeh the case for the prosecution 
or to  clinch thli &arge against the accused.""9 

. . 
(b) ~ k k  privilege against &e~t-i*ctimi~ation has been thought t o  

lie at the root O! the exclusiorrslry prilicible. +According to  this view, it is of 
paramount ifipuftance to  preVeht th&& coh~ietibn of an accused person from 
being furthered by statements rriade btf himscilf.2lo 

105. Lord M c ~ e t  Aott in  an address to thp. Bentha~n  ~ i u b  (1968) 21 C. L. P. 10 
206. R. u. Priestley (1965) 51 Cr. App. Rtp. 1 a t  pp.1-2, per Sachs, J. 
207. Cosnelius u. k. (1936) 55 C. L. R. i35 
208. R. V. St~du$i~iammu (1924j2&Nd L. Rj 220; R. v. Packeer Tamby (1931) 32 N.L.R. 262. 
209. R. v. Kalhbanda (1912) IS $4,&#&. 425 at p. 425, per Lascelles, C. J. 
210- R. u. ~uddharakkita (19611 N.L.B. 43 sr p. 47, pcr T. S. Fernando J. 
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(c) Importance has been attached to  the discouragement of abyse 
of authority by the  police which could erode the fundamental rights of the 
citizen. The Supreme Court has asserted that &<The risk is great that the 
police will accomplish b e h i d  their closed doors precisely what the 
demands of our legal order forbid."2ll 

(d) The suggestion has been made that the likelihood of testimonial 
untrustworthiness militates against the  admission of confessions made to  
police officers. 6tPolice authority itself, however carefully controlled, 
carries a menace to  those brought suddenly under its shadow and the law 
recognizes and provides against the danger of such persons making incrimi- 
nating confessions with the intention of placating authority and without 
regard to the truth of what they are ~aying".~12 

In Sri Lanka-where the Evidence Ordinance contains no  definition 
of a llpolice officer", definitions in other statutes like the Police 

Ordinance213 and the Criminal Procedure Code214 have been called in aid. 

The consensus of judicial opinion in Sri Lanka is that  a mudaliyar (an 
executive official) who holds an inquiry at the request of a Government 

Agent into a departmental petition, is a "police officer".2'5 However, it  has 
been held that n Police Magistrate who purports to  perform the duties of a 

police officer without legal authority, cannot be considered a ispolice 

officer"216. The Sri Lankan cases indicate on the whole an elastic apppoach 

to the definition of a c~police officer", in that the established practice of the 
courts has been to  construe the section as applying to  statements made to  

those who are authorized to  exercise powers which constitute them police 
officers in all but in name-such persons, for instance, as police headmen 

who are directly authorized and required t o  concern themselves with the 
same range oaf crimes as that with which the police force themselves are 
concerned.217 

- 
211. R. V .  Gnanaseeha (1968) 73 N.I..R. 154 at  p. 180 
212. R. V .  Murugan Ramasamy (1964) 66 N.L.R. 265 at  p. 268 (P. C.), per 'Viscount 

Radcliffe. 
213. No. 16 of 1865 
214. No. 15 of 1898 
215. Nuge Kunny v.  Pables Perera (1908) 1 Tambiah Reports 25; cf. Vidane Arachhi of 

Kalupe v.  Appu Sinno (1921) 22 N.L.R. 412. 
216. R. v. Sepala (1937) 38 N.L.R. 285 cf. Siva Subramuniam v. Kandan (1907) 1 Cr App. 

Rep. 79; Wilbert v. Vanden Driesen (1960) 62 N. L. R. 381 
217. Rose u. Fernando (1927) 29 N.L.R. 45 at p. 47 per Fisher C. J. 
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English lnw, instead of imposing a blanket exclusion of confessions 
made t o  police of f ice~s ,  endeavours by means of the Judges' Rulcs t o  
regulate and control the inttrrogatron of pcrsons under suspicicn by the 
p0lice.~l8 

Rule I p-rmits police questioning of any person, whether a suspect 
or no t ,  even if  1-e is in custody, ~ r o v i d c d  that h e  has not  been chdrgcd 
with, o r  informed that hc may bc prosccutcd for, the offence concerning 
which the questior-is are put. 

Rule 11 rec,u'rcs a caution t o  bc given as soon as a police officer 
has evidence which would affotd reasor~able grounds for suspecting that 
the person interrogated has committed an  offence. By "tvidence", in 
this context, is meant information which can be placcd before a court.Z19 

Rule 111 requires a further caution t o  be administered when that  
person is charged or informcd that he may be prosecuted, and provides that 
it is only in exceptional circumstances that questions may be put thereafter. 
The llcharge" contemrlated by Rule TI1 is the  formal charge, and not 
the informal charge given on  suspi, ion.220 

Rule 1V governs the taking down of statements, while Rule V 
is concerned with the case of two p c r s o ~ s  charged with t he  same offence. 
If the  reply made by a prisoner t o  whom his co-accused's statement "hi.s 
,been improperly read is iatellipible without reference t o  the statement, i t  
may be received in evidcnce against.him as a confession,, otherwise it  will 
probably be excluded.221 Rule VI , declares that .persous other.than police 
officers charged with tb.e duty of investigating .offences o r  .charging 
offendets shall, so far  as may be practicable, comply with the Rules. 

It must be pointed out,  howcver, that  the total exclusion of confes- 
sions made t o  police officers may have a convincing praticaI justification, 
in the Sri Lankan context. Social attitudes and va!ucs have immediate 
relevance in this regard. The relationship between the police and thd 
public, particularly in the  rural areas of Sri ~ a n k a ,  renders intelligible.the 
absolute refusal of the law to restive in evidence confessions madc t o  
police officers. 

- 

218. .See R. Cross, Evidence (4th edition Landon 1974) F. 491 
219. R. W. Osborr~e and Vit tue (1973) 1 All E. R. 649; 
220. R,e. B~ackenbu l  y (1965) 1 All E. R. 960; R. or. Col l i e r  (1965) 3 All E. R 136 

'221. R. v.  Gardner and I-Iancox (1918) 11 Cr .  App. Rep. 265; R. v.  Malls and Lemon (1946) 
2 All E. R. 776 
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4. Confessions Made W h i l e  t h e  Accused is i n  Police Custody 

The law of Sri Lanka provides that 16No confession made by any 
person while he is in the custody of a police officer, unless it be in the 
immediate presence of a magistrate, shall be proved as against such 
person."222 Englikh law embodies no comparable limitation. 

The policy objectives underlying the limitation are clear. aLIt is 

rnahifest t o  everyone's experience that, from the moment a person fcels 
himself in custody on  a criminal charge, his mental condition undergoes a 
very remarkable change, and he naturally becames much more accessible to  
every in f l~ence  that addresses itself either to  his hopes or fears."223 The 
basis of the statutory exclusion applicable in Sri Lanka may well be 
explaitled by adapting the words of the United States S~preme  Court: 
" 1 ~  the police station a prisoner is surrounded by known hostile forces. 
y e  is disoriented from the world he knows and in which he finds support. 
He is subject to  coercing impingements, undermining if not o b v i ~ u s  
prepsures of every variety. In such an atmosphere, questioning that is long 
continlted - even if it is only repeated at intervals, never protracted to the 
pqlnt sf physical exhaustion - inevitably suggests that the questioner has a 
right t ~ ,  and expects, an an~wer ."~2~ 

The phrase "in the custody of a police officer" has been interpreted 
widely in the case law. All circumstances in which the accused remains in 
the custody of the police while inquiries are made by them have been 
cansidered t o  fall'within the purview of the statutory bar.225 

 he Sri Lanka courts have expressly declined t o  recognize, in this 
c ~ n f s x t ,  any distinction between lawful and unlawful police custody,226 
and ihsisted that  the exclusionary . principle governs both situations. 
Moreover, the concept of  police custody" does not  necessarily connote , 

the immedtate presence of police officers, so long as the accused persons . 
arc aware that the place where they are detained is readily accezsible to  the 
police.227 Indian decisions even refer t o  L(the vitiating effect on a confes- 

252. Evidence Ordinance, section 26 
253- R. v.  Johnston (1864) Ir. C. L. 60 per Hayes, J. 
224. Cwlombe u. Connecticvt (1961) 367 U .  S. 568, per Frankfurter, J. 
225. R. o. Puckecr Tumby (1941) 12 N.L.R. 262, cf. Dbn U. Appuhamy (1899) 1 TarnbiaR 

Reps. 72 
226. Poulier u. Abeygrrnawardena (1940) -41 N. L. R. 347; Iyer o. Galbuda (1942) 

44 N. L. R. 94. 
227. R. v. Gnanasceha (1968) 73 NLR 154; Iver. v. Galbada (1942) 44 NLR 94. 
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sion to a magistrate of certain types of custody to  which.'the accused 
persons are sent eirher during the time allowed for reflecting or after the 
confession has been recorded."228 

According to these decisions, police custody is not permissible even in 
the immediate aftermath of the recording of a corlfession by a magistrate. 

It is one thing to accept, as Anglo-American law does, that 
"statements obtained from prisoners contrary to  the spirit of the (Judges') 
Rules may be rejected as evidence."229 It is another t o  protect an accused 
person by fordidding the proof of a confession, even when made of his 
own free will, to a police officer or when in the custody of a police officer, 
except in the immediate presence of a magistrate. Sri Lankan and Indian 
law adopt the latter approach. The reason, probably, is that, even if in 
fact no  improper pressure has been brought to  bear on the mind of the 
accused, the likelihood of this contingency is too great t o  justify, as a matter 
of policy, acquiescence in the reception of a confession made in these 
circumstances. 

English law does not favour a principle of inflexible exclusion of 
confessions made while the accused is in police custody. The courts of 
England have admitted in evidence statements made or letters written by 
an accused person in police custody to  the prosecutorPo to  outside 
friends,231 to  his ~ i f e , ~ 3 ~  or even to  himself,233 or confidences to  a fellow 
prisoner overheard by the police.234 

Fot purposes of comparison the provisions of South African law may 
be refcrred to briefly at this point. A distinction is made in South Africa 
between confessions made to  a peace officer and confessions made when 
the accused is in the custody of a peace officer. The former are excluded 
absolutely, whatever the state of mind of the accused may have been at the 
time the confession was made, while the latter cannot be received in 
evidence only if the rule relating to  voluntariness, postulated as a general 
test'for the admissibility of confessions, has been contravened.235 By cone 

- 
228. Mat Bicczan v Statz of  PePslr 1955 A.I.R. Pepsu 33; Shibavasappa Thaiappa v State of - --.- 

Myrore 1059 A.I.R. Mysore 41. 
229. R. v. Voisin (1918) K. B. 531. 
230. R. v. Heal (1905) 69 J. P. 224 
231. R. v. Robinson (1917) 2 K. B. 108. 
232. Rumping v. D. P. P. (1962) 3 W.L.R. 763. 
233. R. v ,  Simons (1834) 6 C & P 540 
235. R v. Gurdne~ and Hancox (1915) Cr. App. Rep. 265 
2 3 5 -  S ~ u t h  African Criminal Procedure Act, No. 51:,of 1977, Section 217 (1). 
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trast, Sri Lankan law has the effect of removing both categories of 
confession from the ambit of the principle founded on voluntariness and 
of imposing a total prohibition on  the  use of both types of confessions 
coram judice, without reference to  the reasons which led the accused to  
make the confession in the  articular case. 

The position in Sri Lanka is that one statutory provision236 bars all 
confessions to  a police officer, whether made in police custody or outside 
it, while another237 excludes confessions addressed t o  other persons than 
police officers, so long as the person making the confession is subject to  the 
custody of a police officer. Only the first of these provisions finds an 
approximate parallel in South African law, while neither provision is part 
of English law. 

The structure of the law would be logical if the criterion of 
voluntariness, however formulated, applies over the whole area of confes- 
sions. This is, substantially, the approach of the Anglo-American systems. 
However, when there are departures from this criterion in specific contexts, 
and the admissibility of confessions in particular circumstances is governed 
by different rules, the law may assume the appearance of a patchwork, 
since it  may be difficult to draw together, on  a uniform basis, the divergent 
formulae which determine admissibility. Thus, the distinction impliedlv 
reflected in South African law between a confession made to  a peace officer 
and a confession made while the  accused is in the custody of a peace 
officer, seems unconvincing in terms of policy. It could well be argued that 
the voluntariness rule, if it is thought to  confer inadequate protection on 
an accused person who has confessed t o  a peace officer, is equally inap'prd. 
priate in the context of confessions made while the accused is in the 
custody of a peace officer. It  would seem, logically, that the voluntariness 
rule should apply to  both situations or to  neither. The Sri Lanka statutory 
provisions are not open to  criticism from this point of view, since they 
dispense with the voluntariness rule in both contexts, Nevertheless, from 
a policy standpoint, the position in Sri Lanka can perhaps be assailed on the 
ground that i t  entails excessive protection for the accused at the expense of 
effective law enforcement. 

5. The Doctrine of Confirmation by Subsequently Discovered Facts 

The theory of confirmation of the substance of confessions by 
subsequently discovered facts is inextricably interlinked with acceptance of 
potential untrustworthiness as ,the rationale underlying the exclusion of 
confessions within limits demarcated by the law. 

236. Evidence Ordinance, section 25 . . . , 

237 Evidence Ordinance, section 26 + c , . , : .  
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It is a principle of English law that (&If, in the course of an inadmissible 
confession, the party confessing states where stolen goods or a body may be 
found and they are found accordingly, this is evidence because the  fact of 
the finding proves the truth of the allegation, and his evidence in this 
respect is not  vitiated by the hopes or  threats that may have been held out 
to  

The element of discovery of the thing described, the corpzts delicti, 
dlthough it provides no absolute guarantee of the truthfulness of the 
inadmissible confession, removes some of the risk that evidence may be 
man~factured".2~~ This cannot be said, however, in regard to  the mere 
pointing out by the accused of a place or  object, if nothing is discovered as 
a result of silch pointing out. No question of confirmation by the subse- 
quent discovery of facts arises in these circumstances. It has been aptly 
observed that gdlf the inadmissible confession be not confirmed by the 
finding of the property, no proof either of the statements or acts can be ' 

received; for the influence which produces a groundless confession may 
equally produce groundless conduct." 240 

This approach, supported by a self-evident rationale, was adopted in 
an English case241 where the accused was induced t o  confess that he had 
stolen some gowns and he pointed out t o  a constable the place where and 
the person to  whom he had transferred them. It was held that the admi- 
ssion of evidence "o these latter acts at the trial had been improper, The 
court declared: lCThe confession was excluded because, being made under 
the influence of a promise, it could not be relied upon, and the acts of the 
prisoner, under the same influence, not being confirmed by the finding of 
the property, were open to the same objection", 

In accordance with the rule statutorily formulated,242 the courts of 
Sri Lanka have held that, where the corpus delicti is discovered in consequ- 
ence of a confession made by one of the accused, and several other accused 
persons later make confessions to the police indicating the spot where the  
corpus delicti is concealed, no  part of such confession is admissible, since 
the fact had already been discovered by the time the subsequent confessions 
are rnadE.l43 The pointing out of an object by the accused is governed by 
the identical principle in Sri Lanka, 

238. R. v. T h ~ r t r l l  and Hunt (1823) Notable British Trials, p. 145 
239. R. v. Tabetha 1959 (2) S .  A. 337 (A. D.) at: p. 374, per Schreiner. J. A, 
243. Phipjon, The Law of  Evidence (9th edition) p. 273 
241. R. v. Jenklns (182.2) Russ, end Ry. 492 
242. Evidence Ordinance, section 27 
244. Punchi Banda v The State (1973) 76 N. L. R. 293 
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In one casez44 where the Sri Eanka court was satisfied that the 
confession which led to  the discovery of facts had been obtaincd from the 
accused by the use of compulsion, the Court of Criminal Appeal observed 
that 'iIf a police officer forces an accused person, by the use of violence or 
threats of violence to make statements which are not his own, but the 
contents of which have been put into his mouth, those statements will not  
fall within the plain meaning of the word, cLinformation" in section 27 of 
the Evidence Ordinan~e".24~ On this ground the confession was excluded 
in toto, although a material fact was discovered in consequence of it. To 
exclude a confession obtained by threats, the court was compelled in this 
case to  resort to tortuous reasoning. 

The relevant provision in Sri Lailka declares that (&When any fact is 
deposed to  as discovered in consequence of information received from a 
person accused of any offence, in the custody of a police officer, so much 
of such information, whether i t  amounts to  a confession or not, as relates 
distinctly to  the fact: thereby discovered, may be proved." 2& The rationale 
underlying this provision is that <(The reason for rejecting extorted 
confessions is the apprehension that the prisoner may have been thereby 
induced to  say what is false, but the fact discovered shows that so much of 
the confession as immediately relates to  it  is true"247, The vital limitation in 
the Sri Eanka provision is inherent in the words ((as relates distinctly", 

It is a necessary requirement that a clear nexus must be established 
between the information given by the accused and the subsequent discovery 
of a relevant fact. Where a police constable gave evidence at a trial that: 
the accused had told him (i) that he had stolen a bicycle at the City 
Dispensary and (ii) that he had sold it  t o  a carter, (i) was excluded on the 
ground that the information conveyed by these words had no  direct bearing 
on  the discovery of the stolen property.248 Where a police officer in the  
course of his examination-in-chief, answered in the affirmative the 
question: LtDid the accused tell you that articles that were subsequently 
recovered by you were in his custody and thereafter take you and point 
them out to  you?", it was held that this evidence of the statement by the 
accused to  the police officer was not admissible since the w,ords 
property is in my custody~' in the accused's statement were not directly 
relevant t o  the discovery of the stolen goods, nor could they be said .to 

? .  

relate distinctly to their recovery.249 

2440 R.  v. Tennekone Mudiyanselage Appuhamy (1959) 60 N.  L. R. 313 
245 At p. 320 
246. Evidence Ordinance ,  sec t fon  27 
247. R. v. B u t c h e ~  (1798) 1 Leach 265 
248. Justin Perera u. inspector of Polfce, Slave TsEand (1945) 46 N.L.R. 158 
249. R. o. Albevt (1960) 66 N. 6, R, 543 
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O n  the other hand, where the accused told a police sergeant: "1 can 
point out the place where I threw the katty", and then took the police 
to  the spot and indicated it, the accused's statement was held admissible.250 
The required immediacy of the link between ,the accused's statement and 
the discovery of a fact was established in this case. Similarly, a statement 
by the accused in the following terms: 111 hid the sword under some leaves 
close to  the spot. I can point out the place tp the police" was held t o  be 
admissible in to:0.251 

Analytically, five distinct approaches are possible to  the central 
problem which arises in thie area:- 

(a) neither the fact discovered nor any part of the confession 
constitutes admissible evidence; 

(b) what is admissible is the fact discovered, and nothing more; 

(c) the fact discovered may be proved together with the circumstance 
that its discovery was the result of a statement made by the 
accused; 

(d) the fact discovered may be proved, together with as much of the 
confession as relates strictly t o  it;  

(e) not merely the fact discovered but the entire confession is 
admissible. 

Of these alternatives, position (d) is the result of statutory provisions 
applicable in Sri Lanka. 

The effect of English law is equivocal. 

Position (a) is supported by the decision of the Court of Criminal 
Appeal in R. v. Barke~.~5~ The accused was charged with taxation offences. 
A Ministerial statement from Hansard was read out t o  him and, as a rbult,  
.he was in effect promised that if he made full disclosure of past frauds, n o  
cri~ni~lal  proceedings would be instituted. The accused then produced 
fraudulent documents on the basis of which he was convicted.' Tucker J., 
allowing his apseal, declared:  the court does not desire t o  question that 
there m a y  be cases in which evidence can be given of facts the existence of 
which has come to  the knowledge of the police as the result of an 'inadmis- 
sible confessibn. But in the present case the  promise o r  inducement ,which 

250. R. v. Jinudasa (1950) 51 N. L. R. 529 
251. R. v. Piyadasa (1967) 72 N. L. R. 434 
2 5 2 .  (1941) 2 K. B, 381 
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was implied in this extract from Hansard expressly related t o  the production 
of business books and records, and the court is of opinion that  if, as a 
result of a promise, inducement or threat, such books and documents are 
produced by the persons to whom the promise or inducement is held out, 
or the threat made, those documents stand precisely on the same fooaing 
as an oral or a written confession which is brought into existence as the 
result of such a promise, inducement or threat."253 

Although there issn&vious difference between a book containing 
fraudulent accounts and a confession of past fraudulent a c c o ~ n t : n g , ~ ~ ~  
the Court of Criminal Appeal appears t o  have treated the account books as 
a prepared copf essisn rather than an independent fact, 

Position (b-) is consisterrt w& the eatly cases of R. w h!osey255 and 
R. u. Harvey256. R. u. L0ckka~t2~7 extended the doctrine to  permit the 
reception of evidence the identity 4 which had been discovered through 
the co~ifession.~~8 

The view emerging from thest: cases is confirmed by the ruling in 
R. o. W a r i c k ~ h a l l ~ ~ 9 .  The accused was charged with rec~iving stolen property. 
It was foui~d hidden in her bed in consequence of her improperly induced 
confession. The evidence of the finding was admitted. Nares, B. (with Eyre, 
B. concurring) said: ltThis principle respecting confessions has no  applica- 
tion whatever as to the admission or rejection of facts, whether the 
knowledge of them be obtained in consequtnce of an extorted confession 
or whether it arises from any other source; for a fact, if it exist at all, must 
exist invariably in the same manner whether the confession from which it 
derives be in other respects true or false. Facts thus obtained, however, must 
be fully and satisfactorily proved without calling in the aid of any part of 
the confession from which they may have been derived.'' 

In R. w. Berriman260 Erle, J , following the decision in R. w. Warickshall, 
reasserted that, although facts discovered in consequence of inadmitsible 
confessions may be received in evidence, no part of the confession is rcn- 
dered admissible by the discovery of the facts t o  which it relates. 

253. At pages 384 - 385 
254. R. Cross, Evidence (4th edition, London, 1974), p. 280 
255. (1784) 1 Leach 265 . 
256. (1800) 7 East P. C .  658 
257. (1765) 1 Leach 3e6 
258. Heydon, o p .  cit, p. 224 
259. (1783) 1 Leach 263. 
260- (1854) 6 COX C. C. 388 



' (c) Ar the beginning of the nineteenth century Eastx1 was able to 
cite two unreported cases - R. u. Hodge (1794) and R. v; Grant (1801) -in 
suppart of his view that it was proper to leave to  the jury the fact of the 
witness having been directed by the prisoner where to find the goods, and 
his having found them accordingly; but not the acknowledgment of the 
prisoner's having stolen or put them there, which is to  be collected or not 
from all the circumstances of the case." 

There is judicial authority in England in support of position (d). 

In R. %I. Griffin262 the accused was improperly induced t o  confess and 
handed over a E5 Reading Bank note, saying that i t  was one of the notes 
stolen from the prosecutor. The accused could not identify the note except 
that its sum and drawee corresponded with those of one of the stolen 
notes. A majority of the judges held that it was right to  admit the prisoner's 
descli~tion of the note as well as the fact of delivery. 

R. u. G o ~ l d ~ 6 ~  was a case where the  accused was charged with burglary. 
He was improperly induced to  confess and, as a result, a lantern was found 
by a policeman in a certain pond. Tindd, C .  J., and Parke, B., were both 
of the opinion that the words used by the prisoner, with reference t o  the 
thing found, might be given in evidehce. The policeman accordingly 
stated that the prisoner told him that he had thrown a lantern into a pond 
in Pocock's Fields. The other parts of the statement were not given in 
evidence, 

It would appear that position (dl, besides representing Sri Lanka law, 
is firmly entrznched in Canadian law,Z64 

English authority for position (e) is slender. In R. u. Garbett 265 Martinr 
counsel for the prosecution, submitted that a statement made by a person 
is always evidence against him, except in two cases, the second being that 
of a statement made by a person under .a charge of crime, where an indue 
cement is held out to him by some person in authority. The submission 
was made that the latter is rejected on the ground that it may not be 
founded on truth and that, even in those cases, the confession of a theft is 
received if the property can be found in consequence. Lord Denman, C- J., 
expressed agreement with this submission by remarking: "Because it leads 
to  the inference that the party was not accusing himself falsely." 

--. 
261- Pkds of the C:owl, volume 2, p. 658 
252. (1809) Rujs. & Ry. 151 
263- (1840) 9 C Ew. P. 364 
26).  R. v. Sr.  L .~wrence (1949) 0. R. 215; R, v.  US^ (1964) 50 W.W.R. 321; R. v* wruy 

(1970) 11 D. L. R. (3d) 673 
265- (184'91 2 Car. & Kir, 474 
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The  rationale underlying position (e)  is forcefully expressed by 
Wigm~re265: "Confirmation in material points produces ample persuasioy 
of the trustworthiness of the whole. It  can hardly be supposed that, a t  
certain parts, the possible fiction stopped and the-$ruth began, and that 
by a marvellous coincidence the truthful parts are exactly those which a 
subsequent search (more or less controlled by chance) happened t.0 confirm". 
The argument against this princple is that an induced confession may 
contain both true and false statements, and the confirmation of the true 
does not  confirm the false.267 , 

Cross concludes that agThe only statemenv that can confidently be 
made on the basis of the English authorities-is that Ifacts ,.discovered in 
consequence of inadmissible confessions may certa'nly be proved in evide- 
nce if their relevance can be established without resorting t o  any part of t hc 
confession, and the cases conflict so far as the admissibility of the part of 
the confession showing the accused's knowledge of those facts is 

i 

The eleventh report of the Criminal Law Revision Committee 
recommended an express provision in the draft Bill anncxcd to  it that the 
fact that evidence of a confession is inadmissible shall not affect the admid 
ssibility of any facts discovered as a result of the confessi0n.~~9 However, 
the Committee was against providing for the admissibility of any part of 
the confession. The Committee expressed the view that, in practice, it is 
common for the witness reporting discovery t o  say that he made it  ((as a 
result of something said by the accused". The majority thought it  proper 
to a!low this, although a minority dissented on  the ground that the jury 
should not  be informed indirectly of something of which it is thought that 
the interests of justice require that  they should no t  be informed directly.270 

It is a feature of the law of Sri Lanka tha t  the only. permissible 
inference against the accused is -that he had knowledge of the whereabouts 
of the corpus delicti or other object discovered. It has been empliasized.that, 
in the absence of evidence connecting the accused with the crime, the 
pointing out of the'corpus delicti is not  sufficient to  constitute a prima facie 
case against him. Before the accused can be convicted on this footing, i t  
must be shown that the only inference from the pointing out is that the 
accuszd participated in the commission of the offence. 
-- . .... 
266. Evidence, volume 111, pages 338 -339 
267. Heydon, e p .  cit, p. 228 
263. R. Cross, op. cit, p. 280 

. . 
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270. Paragraph 69. 



The courts of Sri Lanka in their exposition of the principles which 
the trial judge must make clear to  the jury in this regard, have adopted a 
similar approach. When it is proved a t  the trial that the accused had 
admitted to  the police some knowledge concerning a weapan which is 
proved to  have been used in+ the commission of an offence, the jury might 
quite-naturally form the impressan tha t  the accused must in addition 
have a&itred that he had in fact used the- weapon. For a court to  form 
~ d '  act ~ t i b ;  such an imp*ressiort- woaI.d am4:w~a tra vi~jz t ion  of a mandatory 
p-tnErtBi~i.~,imp~sed by: statute?' Thuq  the. Caurt 06 C~irniinaE Appeal 
has set aside a c ~ & c t i o n  aa, tBe,gtoud: that the iury might have been 
induced: as the result of ars- hc~mpletqo-r  erxoneaas- ckeci i~m giyen t~ 
them to  use the fact of the accused's knowle&e af+he wh,ew;lhouts cd a 
club as indicative of an admissian by him thatk he di8'ttf a blqw an ,the 
decea~ed with the ~ 1 u b . ~ 7 ~  

The distinction between knowledge and p a r t k i p a a i ~ ~ p . J t h ~ q g h  sound 
in theory, may often become blurred in the mindsof the jury. However 
emphatically the trial judge may endeavour t o  explain t o  the jury the 
distinction between these concepts and t o  point out  the ~o ten t i a l  dangers 
of its relegation, knowledge on the part of the accused of the whereabouts 
of the corpus delicti or the weapon used in committing the crime cannot 
but impress the jury as a strong incriminating circumstance which, if left 
unexplainad, will ordinarily give rise to an adverse inference. 

Two matters arise for consideration under the law of Sri Lanka: 
(i) the question of admissibility; (ii) the question of probative value. 
The first matter involves application of the doctrine of severance, in that 
the trial judge must determine which portions of the accused's statement 
are within the purview of the inclusionary rule. Thc second aspect 
concerns the effect of the statement received in evidence, the purposes for 
which it could be used and the inferences to  which it  may legitimately 
give rise. The  issue of admissibility is logically antecedent to  that of 
probative value. 

It is submitted that the law of Sri Lanka is open t o  criticism in one 
respect. 

The doctrine of confirmation of confessions by subsequently discovered 

facts isstatutorily confined in Sri Lanka t o  circumstances in which the accu- 
sed person supplying the information is ('in. the custody of a officer.." 
-. 
271. Evidence Ordinance, section 25 
272. R. v. Etin Singho (1965) 69 NLR. 353; c f  R. v. Krishnagillai (1968).74 NLR. 438; 

R, v. Heen Bandci (1969) 75 N.L.R. 54 , , . . 
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In several decided cases it bas been held that a statement by the accused in 
consequence of which an object was discovered, could not  be admitted 
evidence if the accused, at the time of making the statement, was not  in 
the custody of a police officer.273 The imposition of this requirement as a 
condition of total or partial admissibility of the confession represents an 
anomaly. The formulation of t h e  inclusionary rule in Sri Lanka is 
defective, in that it does not  permit   roof of information which might 
reasonably be regarded as more reliable for the very reason that it-is given 
by a person not in police custody. 

I 

Finally, it may bc noted that the words "fact discovered" have been 
interpreted judicially in a wide sgnse in Sri Lanka. In R. w Piyadasa274 
T. S. Fernando, J., observed that "It is fallacious t o  treat the 'fact disco- 
vered' within the section as equivalent to  the object produced. The 'fact 
discovered9 embraces the place froin which the object is produced and the 
knowledge of the accused as to  thi~."=7~ It is essential, however, that the 
*'fact discovered" should have 8 direct bearing on the charge against the 
accused.276 Although the courts of Sri Lanka werc inclined t o  hold at 
one time that a pzrswn c;lm~ wi~hin  the  scope of thc word 'fact' in this 
conte~t,~77 this view bas naw been rightly di~carded.~78 

6 .  The Scope of Exclueianary Rules in Respect of Confessions 

Several aspects pf the law may be considered in turn: 

(a) In the context gf e;xclusionary rules relating t o  confessions in 
Sri Lanka, the term ~confepsi~n' includes not only the actual terms of an 
admission acknowledging or suggesting guilt but any evidence which, if 
accepted, would lead $0 the inference that the accused made such an 
admission. A Sri Lanka court has' stated as a ground for excluding 
evidence tendered by the praseeution, that '(The police officer's evidence 
was to  the effect that a ststenent made by the accused differed from one 
made to  the Magistrate ~ n d  leads to  an inference that the accused hzd 
made a confessiop "279 I n  another case280 Crown Counsel elicited from a 
police officer the fact that the accused csme t o  the police station and made 

273. R .  v. SugathapaIa (1967) 69 N.L.R. 457; R.v. Jayasinghe (1969) 71 N.L.R. 574; 
Nnllathamby u Mulhz~krishnan (1970) 74 N.L.R. 95 

274. (1967) 72 N.  L. R. 434 . . 

275 At page. 438 
276. Nambiur v Fcrnundo (1925) 27 N.  L. R. 404 at  p. 405 
277. R .  u. Suda$amma (19S4) 26 N.  L. R. 220 a t  p. 221 
278. R. u. Tennebone Mzbdiyanselagr Appuhamy (1959) 60 N. L. R. 313 at: p. 316, 
279. R. u. Kalubundo (1912) 2 1 5  N. L. R. 422 
280. g. u. Obtyas Appuhamy (1912) 15 N+ L. R, 32 



a statement, in consequence of which he was arrested. This evidence was 
held to have been improperly received 0x1 the ground that i t  clearly 
suggested that the statement volunteered was a confessi0n.~81 The principle 
has been laid down authoritatively, for Sri Lankan law, that &<Evidence of 
police officers, or questions in cross-examination and/or statements by 
prosecuting counsel, which operate to inform the Court or create the 
impression that the accused had made a statement admitting that he 
was the doer of the act charged, is inadmissible."282 

The rationale underlying this rule is clear. &&Evidence tending to  
suggest that an accused person must have admitted t o  a police officer that 
be had committed the act charged, must be excluded on the ground that 
t o  inform the jury that a confession has been made is as much an evil as t o  
inform them of the contents of the confession".2R3 Once the jury are 
informed that a confession had been made, the effect on their minds coiild 
hardly be different if the police officer is allowed to  give evidence of what 
the accused had actually said. 

(b) Where a confession is excluded by statutory provisions, the 
question arises whether the confession is merely inadmissible at the 
instance of the prosecution or whether the  accused himsklf is prevented 
f r ~ m  proving the confession for some purpose of his own. 

In Sri Lanka the view has been taken that confessions debarred by 
statute are tainted and that the prohibition against their reception in 
evidence is absolute.284 Accordingly, a confession excluded by statute is 
itrqdmissible in evidence, whether it is elicited from a prosecution witness 
in examination-in-chief or in cross-examination by the defence. The 
correct test to be applied concerns not the manner in which evidence of 
the  confession is placed before the c o u ~ t  but the effect of such evidence,2a5 
h.lorq~ver, the circumstance that no  objection was taken t o  the reception 
of the canfqsian in evidence, is immaterial?86 

(c) If an accused person, in the course of making a confession, makes 
statements which are pot strictly confessional in character, can the latter 
statements be severed. validly from the former and be proved against the 
accused? 

- v- 

581. R. w. Batcho (1955) 57 N .  L. R. 1CO 
282. R. v. Anandagoda (1960) 62 N. L. R. 211 a t  p. 252 
283. R. v. Anandagodu (1960) 62 N.  L. R. 241 a t  pp 245-246 
284. E. w. Kiriwusthu (1939) 40 N .  L. R. 289 a t  p. 292 
284, Justin Fernando w. Inspector o f  Police, Slave Island (1945) 46 N .  L. R. 158 
286. R. w, Seyadu (1951) 53 N .  L. R. 251 at p. 252 
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The better view is that severance is permissible, provided that (i) the 
latter statements are otherwise relevant and admisssib1687 and (ii) in the 
context in which the statements relied on  were made, they are demonstra- 
bly separable from the confessional portions, s0 that their contents may be 
made known without revealing indirectly the confessional character of 
the remaining parts.288 However, this test should be applied cautiously, 
and if the court is left in doubt as t o  whether the  confessional and the 
non-confessional statements can be considered independent of one another, 
the exclusion of the non-confessional statements, too, should be 
obligatory. However, the view has once2Bg been expressed by the Court 
of Criminal Appeal in Sri Lanka that  the doctrine of severance cannot be 
resorted t o  in this context and that no portion of a statement in the course 
of which an accused makes a confession t o  a police officer can be proved 
against the  accured. 

In regard to  self-serving statements contained in a confession, 
English law adopts the principle that: (&What a prisoner says is -not  
evidence unless the prosecution chooses t o  make it so, by using it as part 
of its case against the prisbner; however, if the prosecutor makes the 
prisoner's declaration evidence, it then becomes evidence for the prisoner 
as well as against This principle is supported by judicial authority 
in the Common~ealth.~91 

(d) In Sri Lanka a confession which is ruled out by statutory 
provisions is inadmissible as proof against the person iriakinp it, whether as 
substantive evidence or in order to show that he has contradicted 
himself.292 The position in England is no  different. 

By contrast, the Supreme Court of the United States has held that a 
confession, inadmissible in the ptosecutiot~'~ case in chief, could be used to  
impeach the credibility of the accused's testimony at the trial if its 
truitworthiness were adequate.293 

It is submitted that the attitude of English and Sri Lankan, law is to  
be preferred to  the American approach. I t  is obviously unrealistic to 
expect a jury with a confession before them, n o  matter how emphatically 

287. R. v. Vasu  (1941) 27 C. L. W. 16 
288. R. v. Seyadu (1951) 53 N.L.R. 251 a t  p. 254 
289. R, v. Abadda (1963) 66 N.L.R. 397 
290. R. v. Higgins (1829) 3 C. & P. 603 a t  p. 604 p e ~  Parker, R. 
291. R. v. Hughes (1943) 1 D.L.R. 1; R. V. Harr's (1946) 3 D.L.R. 520; Donaldson or " 

The Police (1963) M.Z.L.R. 750 
292. R. v. Kiriwastu (1939) 40 N.L.R. 289 
293. Huvris .a. New Xork 401 U. S. 222 (1971) 
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they are directed that the confession must not  be taken as true, not  to  
draw the commonplace inference from an admission of guilt that the 
person making the admission is in fact guilty. 

7. Policy Objectives of the Law Governing Confessions 

Several approachei are possible to  the formulation of a rationale for 
the exclusion of confessions in circumstances where they are considered 
inadmissible in England and Sri Lanka. 

(a) Where undue piessur'es are shown to  have b,een brought t o  bear 
o n  the mind of the accused, the preb'ability that the accuijed would make a 
ccafession designed to  placate the perSon receiving it, irrespective of its 
truth, is so great that the testimoisial dntrustworthiness, actual or potential, 
of the confession necessitates its exclusion. 

(b) The peculiar vulnerability of an <ocuscd person i n  oolice custody 
or under interrogation by police officers, es ecially where the accused is 
inhibited by poverty, lack of education 6s ,a$ -1 er social, cultural or psycho- 
logical factors, makes desirable the e;xclu${&h of-cmfeGions in order to  
deprive the prosecution of an unfair advantagi. , 

- I , I  

(c) The doctrine against self-incriminaiioh, which h;lL$t bp treated 
as a paramount objective of palicy, iq ineahsi8knt: with the t'eception of 
confessions in evidence. 

(d) The refusal to  act on confessidns in-j&dici~l' fjroceedings has the 
effect of discouraging'oppressive or u~scrupuldus bractices on the part of the 
police. , I  

The assufnption underlying rationale .)$ thatwfhe sole objection to  
the reception of confessions in evidence is tIie'.ii?k that they may turn out 
to  be false in substan~e.~94 In keeping with this Wproach it may be asserted 
that, so long as the court is satisfied that>he cptifession is true, not  only is 
there no valid reason why the confession sbu-ld not be let in but the 
confession represents the best evidence of the hcrused's guilt. According to  
this view, the concern of the law should be to discriminate between true 
and untrue confessions and to ensute that no  impediment is imposed on the 
admission of a confession, once its t ru th  is apparent. 

294. This assumption is made in sereial ~ n ~ l ' i i h  taies. See, for exsrnple, R. o. Thomas 
(1836) 7 C. & P. 345 a t  p. 346: R. v. Garner (1848) 1 Den C. C. 329 at p. 331, 
R. u. Scott (1856) Dears and Bell 41 at p: 48; R. v. Munsfeld (1881) 14 Cox. C. C. 
639 at p. 640; K.  v. Owenell (1967) 1 Q. B. 17 at p. 23 
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The basis of rationale (b) was significantly stronger at the tbrn of the 
century, when the Evidence Ordinance of Sri Lanka was enacted, than it 
is today. The growth of the Welfare State, with the resulting imbrovement 
in the quality of life, has reduced inequalities in many spheres including 
education and the distribution of social and cultural benefits. Many 
lawyers and criminologists query whether it is not opportune now t o  
re-examine the scope of the protection conferred on accused persons by 
the law of procedure and evidence and t o  ascertain whether equilibrium 
should not  appropriately be restored by rhaking concessions to  the 
prosecution. There is a growing body of informed opinion that many of 
the traditional rules of relevancy-especially ill contexts like similar fact 
evidtnce, evidence of character and the opinion of experts-deprive the 
jury, without adequate justification, of the opportunity of considering the  
entirety of the logical1 relevant evidence in a case. 

This approach has been adopted by the New South Wales Law Reform 
Commission. This Commission in a recent report proposes rules which 
will allow the courts to  receive a much wider range of evidence than is 

under the existing law and will make unnecessary n~uch  of the 
interruption of witnesses which is a feature of trials at present. 'The basic 
approach of the Commission has been t o  let the  court have as much 
reasonably reliable evidence as possible, but a t  the same time to  preserve 
the opportunity of testing evidence by cross-examination wherever it is 
practicable to  do so. 

The doctrine against self-incrimination, referredto a t  paragraph (c) 
above, is looked upon as a feature of "adversary1', as opposed t o  
~inquisitoriall', systems of criminal justice. The English and Sri Lanka 
systems exemplify the former approach. The Suprkme Court o f  
the United States of America has described the privilege against 
self-incrimination as "one of our nation's most cherished principIes."29s 
Echoing a similar view, a Sri Lankan judge2% has observed: t*To my mind, 
it is implicit in the scheme of dur law that  here, as in England, once 
proceedings have been initiated against an accused person, he is placed 
in a special category separating him and others in  a like situation from 
the generality of mankind until the verdict has been prcnounked, The 
precarious position in which he stands entitles him- at the same time t o  
protection in certain respects, and this is the basis of the special rule 

- .  . 
295. Mirahda U. ~ r i z o n a  (1966) 384 U. S. 436, per. warren, C. J; . . 
96. Gtr tiaen 1. . . ,. . . .. . 
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whereby he cannot be compelled or legally required t o  contribute t o  the 
proof of his alleged guilt by giving or providing, even indirectly, evidence 
against him~elf."~97 

The policy objective set out at (d) above, has received emphasis in 
the decided cases. The courts have been vigilant t o  exclude confessions 
obtained by the police by unfair means. This policy has been adopted * 

deliberately to  control the  use of improper methods b y  the police. 
A Sri Lankan court has stated: ('The objhct of the law is t o  make sure 
that a confession is real1 y voluntary . . . It is' in great part due to  the desire 
t o  prevent harassing and oppression by the police.""a 

The crucial issue in this area is the question whether truth alone 
should be the criterion governing the admissibility of confessions in 
criminal proceedings. The Criminal Law Revision Committee in England 
has recommended that the law should be based entirely on the criterion of 
reliability. Statutory provisions in Victoria and New Zealand arc founded 
on the same premise. The Victorian Evidence Act of 1928 provides that 
llNo confession which is tendered in evidence shall be rejected .on the 
ground that a promise or threat has been held out to  the person confessing, 

- 

unless the judge or other presiding officer is of opinion that the induce- - 
ment was really calculated to  cause an untiue admission of guilt t o  be 

' 

made."299 The New Zealand provisi0n3~~ is similar, except that the phrase 
((in fact likely'' has been substituted for the .words ((really calculated", 
The statutory position in these jurisdictions is that the involuntary chara. 
cter of a confession of guilt is, per se, not  sufficient to  warrant its rejection 
in eviden~e.3~~ 

t 

However, the effect of judicial interpretation in these jurisdictions ' 

has been to  discard truth as the  sole and absolute test in respect of the 
admissibility of confessions. In New Zealand it has bten held that the 
gtatutory provision does not govern the whole' area of confessions, the 
provisiot~ beipg applicable only to  cases af threats or promises but not t o  
cases involving other violent procedure~.~O~ The High Court of Australia; 
on appeal from the Supreme Court of Victoria, has expressly held that 
( W h e n  a confession is tendered in evidence, its voluntary character must, 

2/97. de Mel v. Hant f fa  (1952) 53 N.  L. R. 433 at  p. 438 
298.- Inspector of  Poli~e v. Knnapathypillai (1941) 42 N. L. R:368 at pp 369-370 
299. S e ~ t i o n  141 : 
300. Evidence Amendment Act, 1950, section 3. 
301; k. v.-Brown (1887) 13 V, L. R. 469; R. v. Kelly (1921) V.  L. R. 489; Cornelius nr. R. 

(1936) Argus L. R. 519 
302. R. v. G a r d n e ~  (1932) N, 2.  L. R. 1948 
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apart f r im section 141 of the Evidence Act, 1928, gppea'r before it ia 
admissible."303 The effect of this construction of the statutory provisions 
is that where, but for a particular promise or threat, a confession would be 
voluntary, it is necessary for tht: judge to  determirlc whether the promise or 
threat was really likely t o  produce an untrue admission of guilt, while 
other forms of pressgre might induce confessions to  which the statutes 
would not  apply and which would be inadmissible because they are 
involuntaryP04 The remarkable feature of the case law in both Victoria 
and New Zealand is thar, despite statutes which explicity provide for the. 
likelihood of truth as the criterion of admissibility of confessions obtaiped 
by threats or promises, an exclusionary discretion has been asserted 
effectively by the courts. The discretion may be exercised on grounds which 
are entirely independent of the criterion of truth, 

Jt is submitted that a legal system which p o s ~ s  the question whethtr 
the actual confession is reliable or not, as test of admissibility of a 
confession, is unsatisfactory. It will be necessary, in accordance with this 
cri teri~n,  to assess the probable effect of the inductment o n  the particular 
accused and to  decide whether the confession which was eventually made 
could be regarded as true. The investigation required for this purpose 
will extend to  such subjective factors as the antecedents, the temperament, 
the social and educational background and the emotional idiosyncrasies 
of the accused. 

The apprsach of the Supreme Court of- South Australia in a recent 
case305 is of some interest. One of the matters considered by the court 
aas the validity of the assertion that aborigines, when questioned by) 
police officqs have a natural - almost coingelling - desire tb  answer all 
questiops put t o  $hen) even when they,comprehend intellectually thatsthey 
do i l ~ t  have, tg answer. The court stated that, in such a case, the 
self-ganerated wish or decision to  answer questions and t o  make a 
confesgi~n coUld, not render unfair an interview that hid,  , ,  ex.  hypothesi, 
been conducted without impropriety and in ci;cumstances which would 
not oth'erwiae render it unfair to admit 'tKe statements o r  answer.' 
Hpwever, in the csurt's opinion, such a self-ginerated wish or decision, 
wherr it is shown to  have existed, is hne of the, circumstances of the case 
which would be taken into account by the trial, judge together with all 
~ t h e t  evi$oncq~prQperly placed before him, when deciding in the exercise 

1 1 : .  
,I * I  

303. Cornelius v ,  8. (1936) 55 Commonwealth L. R. 235 
304. 2. CGws< aqd P. B. -C&ter, Essays o n  thh-Law -of &ldence (Oxford 1936). 
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of his discretion whether t o  permit o r  exclude its reception. Thus, in 
some parts of the Commonwealth, courts have shown themselves inclined, 
in appropriate circumstances, to  take subjective factors into account in 
determining the voluntariness of confessions. However, adoption of the 
truth of the actual confession as the applicable test, in such a manner as t o  
dispense with the use of an objective standard, does not  represent a 
satisfying solution. 

The formulation of the exclusionary rule in Uganda is as follows: 
6gA confession made by an accused person is irrelevant if the making of the 
confession appears to  the court, having regard to  the state of mind of the 
accused person and t o  all the circumstances, to  have been caused by any 
inducement, threat or promise calculated in the opinion of the  court t o  
cause an untrue confession to  be rnade."3O6 The objection t o  this mode 
of formulation of the applicable rule is that it allows scope for the argument 
that, even if the allegations of the accused that he was beaten or threatened 
are shown to  be true, the accused must also prove that the beatings or 
threats were intended to  cause an untrue confession to  be made. 

This difficulty arose, in  fact, in a recent Ugandan case?" The accused 
was charged with murder and the prosecution sought to  produce a confes- 
sion allegedly made by him to  a Magistrate. At the time the statement was 
recorded the accused informed the Magistrate that he had not been forced 
to  make the statement. At his trial the accused testified that before he was 
taken to  the Magistrate he had been in custody for eight days during which 
he had been subject to  interrogation and beatings. He alleged that the 
confession was untrue and that he made it for fear of his life. Counsel for 
the State submitted that, even if the  allegations of the accused were true, 
this was no t  sufficicnt to  exclude the confession, and that the accused 
must prove that the beatings and threats were intended to  cause a n  untrue 
coilfession t o  be made. The court, rejecting this submission, stated that 
the proper interpretation of the provision was that, where a confession is 
shown t o  have been caused by any inducement, threat or promise - that  is, 
if it appeais to the court to have been involuntary - it is inadmissible. 
~ a w c v e r ~ : ~  the fact that the meaning contended for by counsel for  the 
~ t a t ~ [ j $ . s u ~ ~ e s t e d  by the form of words used in the  statutory provision 
militates against its suitability and justifies the absence of this method of 
foImula~ion of the exclusio-nary principle from the law of England and 
Sri Lanka. - 
396. ev:dence Act, Cap. 43, section 24 as amended by DecreeNo. 25 of 1971 
307, Uganda v Doyi Wubwire Kyryo  (1976) H. C. 18. 212. . . _  
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In constructing a rationale for exc1usio"nry doctrines 'applicable t o  
confessions, the proper question, it is submitted, is not  whether the actual 
confession is unreliable but whether the - circumstances are likely to 
produce an unreliable confession. Indeed, it. is significant that the English 
Criminal Law Revision Committee, while opting for reliability as the sole 
criterion, recommended that a confession should be excluded if there was 
uoppressive treatment of the accused" or a (&threat or inducement of a 
sort likely, in the circumstatlces existing at the time, to  render .unreliable 
any confession which might be made by the accused in consequence 
thereof."308 A test spelt out in these terms has q fundamentally objective 
character. 

Broadly, the statutory provisions in Sri Lanka are consistent with this 
approach. Of the three exclusionary rules in regard t o  confessiolis 
embodied in the Evidence Ordinance of Sri Lanka,909 the first310 has a 
direct bearing on the  criterion of reliability. The object of this prohibition 
is to  rule out confessions which are cawed by a threat, inducement or 
promise. There is a high degree of probability that a confession made in 
these circumstances will not b,e true. . 

In Sri Lanka the question whether a confession has been caused by an 
inducement, threat or promise, is determined by reference to  an objective 
standard. A confession made in response t o  an exhortation by a police 
officer to  "tell the truth without" fear; one need not be afraid to speak 
the truth"311 or to "tell the truth and get out of it"3I2 has been held to, 
fall within the purview of the statutory prohibition. A similar  conclusion^ 
was reached in a case3l3 where an employer remarked to  his servant that 
he would like t o  know before the following morning where the stolen 
bags of cement were. 

Several conclusions in regard t o  .a'ipicts of =tiusation can be de;ived. 
from an analysis of the Sri Lankan and English case law: 
(i) The interval of time which has elapsed between the exhortation 'by 

the person in authority and the making of the confession by the 
accused is a relevant consideration. In  a case314 where the interval 
was five hours, the confession was held admissible. On  the other 

, . ",,. . . . 

308. 11th Report, clause 2 (2) . .  a . 

309. Evidence Ordinance, sections 24, 25 anti-26 . . ..'. . , 

310. Evidence Ordinance, section 24 I .  . 
. . 311. R. v. Havudiyu (1920) 21 N.  L. R. 499 .. ,~ . . .> . ... . . , . .  

312. R. v. Punchi Banda (1942) 43 N. L. R. 569 ' : . ' . .. . . . . 
. . . . * : ,  . -. . , . . 313. Inspector of Police v..'Kanapathyp1'1lui (1941) 42.N. L. R., 368 ,, .; . . . . . . ' . 
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, , hand, when the interval was only forty five minutes315 and, a fortiori, 
where there was no interval at a11,3l6 the confession was excluded. 

olr \, 'The governing principle is that, if the effect of coercion o r  undue 
A a l !  .g?essure had dissipated altogether when the accused confessed, n o  
3!4& taint attaches to  the confession. 

A similar principle emerges from the English cases. Where the pro- 
secutor's wife said t o  the prisoner: "If you do not tell, I will send for a 
constable in  the morning to  take you t o  the Magistrate", and the prisoner 
did not say anything, but next morning, on being arrested, made a confes- 
sion on his way t o  the Magistrate, the confession was held admissible.317 
The reason was that the inducement - namely, that the constable would 
not be sent for and that the prisoner would not be taken t o  the 
M lgistrate -ceased when those events took place. In another case318 a 
Magistrate, having told a prisoner that, if the latter would confess, he 
would use his influence to  obtain a for him, afterwards received a 
letter from the Secretary of State refusing the pardon, which letter the 
Magistrate comnlunicated to  the prisoner, the confession subsequently made 
was held ndmissible.3'9 These cases are explicable o n  the footing that the 
effect of the original inducement had dissipated. With these decisions may 
be contrasted a case320 where the prosecutor's wife said to  the prisoner: 
'<You shall be forgiven if you confess." The prisoner was then taken before 
a Mdgistrate, but discharged without having confessed. Afterwards she was 
re-arrested, and the constable told her in the  presence of her mistress: 
$'You are not bound t o  say anything, bu t  if you do, your mistress will hear 
you". The confession was held inadmissible on the ground that the 
original indu:ement might: be considered to  have been revived by the 
mictress not dissenting from the constable's remark.321 In this type of 
situation the original inducement could well be considered to  have a 
contintling influence on the mind of the accused, 

(ii) The presence of police officers at the time the confession is made, is 
inc5nclusive. Where a police constable was present only as the 
dr:ver of a vehicle, the voluntary nature of the confession was held 
not  to'be affected.322 In another case323 it was urged on behalf of the 

-- 
315. R. w. Franc i~cu~Pip~ l ih 'bmy (1940) 42 N.1 .R. 553 
316. See the case cited a t  f o ~ t n o t e  18, supra 
317. R. el. R i c h a ~ d s  (18'2) 5 C. & P. 221 
318 R. w. Clewes (1830) 4 C. & P. 221 
313. See a130 R. w. B ~ t e  (1871) 11 Cox 686 
320. R. $1. H ~ w i t t  (1842) 1 Car & M. 534 
321. See also R. w. Dohcrry (1-874) 13 Cox 23; R. v. Rue 34 L, T ,  400 
322. R. v K a r d y  Muttiah (1940) 41  N.L.R. 172 
323. R. W. Arthur Perera (1956) 57 N.L.R. 313 
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accused that  he was virtually in  t he  custody of the  police a t  t he  time 
h e  made the confession, because police officers were present in the  
vicinity and  were constantly using the  telephone i n  a passage having 
access t o  the room in which the  confession was recorded. 
Nevertheless, the confession was considered voluntary. The  g o v k  
ning consideration in these circumstances is the  court's a s se s sen t  9f 
t he  effect which the presence of police officers can be e~-pe&d to 
have had o n  the confessor's mind. , I  I >,-A!;\ 

(iii) A confession cannot be regarded a$ involuntary merely because it 
has been elicited in answer t o  questions which were > p u t  t o  the 
accused in  a leading form or  which assume his g~ilt.324 Conversely, 
the  mere fact that  the confession was no t  made in answer toquestions 
does n o t  exclude the  possibility of its having been made as the result 
of a threat or a n  exhortation t o  confess,325 

The  English courts have held that questioning, whether by the  
or by private persoi1s~~7 will not,  as such, render a confession made 

i n  answer inadmissible. However, prolonged cross- examination will 
exclude confessions made in order t o  bring the  ordeal t o  a n  end.28 
A policeman's observation: 6 1 1  need t o  take a statement from you" 
directed t o  an  accused person is insufficient t o  exclude a resulting 
confession.329 

(iv) The law of Sri Lanka requires t h a t  the  inducement, threat or 
promise should be sufficient in the opinion.of the court to give the  accused 
person g~ounds ,  which would appear to him reasonable, for supposing 
that  by making the confession he would gain a n  advantage o r  avoid any 
evil i n  regard t o  the proceedings against him?30 

Both subjective and objective criteria are involved in this requiremcnt, 
The  subjective criterion is inherent in t he  requirement t ha t  the grounds 
should appear reasonable t o  the  accused. A n  objective standard is rtflccted 
in the  reference t o  the  court's opinion, The  court should bc satisfied that 
the accused genuinely believed that, in consequence of making the  ponfes- 
sion, he  would acquire a benefit or avert a peril which, ~espectively, wcn!d 
otherwise no t  be available t o  him or would be visited upon him. 

. . 
3 2 4  R. v. Goonewardene , (1943)  44 N.L.R.. 189 . . 

325. R. v .  Amaris Appoo (1895 )  1 N.L.R. 209 
326 .  R, u. Bass (1953) 1 Q.  B .  680 
327.  R. u. W i l d  (1835) 1 Moo. C .  C .  452 
328. R. v.  Winke l  76 J .  P .  191 . . 

. ., , 329, R .  u. Joyce.:(1958) 1 W .  L. R .  140 . . . . . . . . . . 
330.  Eviden~e Ordinance, tie~tion 24 - .  j . , , I .  , . .  . . ,  . , . ;.:? ,,',' .,,; '.?,,. , 
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The second and third exclusionary rules relating t o  confessions, 
contained in the Evidence Ordinance of Sri Lanka, do not depend on the 
actual unreliability of a confession, since a confession made t o  a police 
officer or made while the accused is in police custody may well be true 
.However, "n, these circumstances, the pressures, direct or insidious,' 
operating on the accused to make an admission of guilt are substantial 
enough to  justify doubts as to  (he - unreliability of the confession. 
Moreover, the reception in evidence of confessions obtained in- these 
circumstances is repugnant to  the principle against self-inc~imination and, 
in particular, is in direct conflict with the object of discouraging unfair 
police practices. 

The law of Sri Lanka adopts the criterion of truth in the generality 
af circumstances, but a special rule operates in respect of confessions made 
to police officers or made while the accused is in police custody. In these 
situations the  statutory provisions applicable in Sri Lanka contain an 
absolute principle of exclusion, irrespective of the reliability or otherwise of 
the confession. 

In contrast with the law of Victoria and New Zealand, the law of 
England and Sri Lanka does not require the reception of all confessions 
the truth of which admits of no reasonable doubt. The assumption*is valid 
in both jurisdictions that a confession which is in all probability true may 
be excluded justifiably far other reasons of policy, such as the doctrine 
against self-incrimination and the need t o  impose a deterrent against 
objectionable police methods of investigation. This attitude is defensible 
on the basis of pragmatic considerations. 

However, neither in England nor in Sri Lanka is the law characterized 
by complete internal consistency. The doctrine of confirmation by subse- 
quently discovered facts finds expression, in slightly vaxying forms, in the 
law of both jurisdictions. There can be no  doubt that the foundation of 
'this doctrine is related exclusively to  the  criterion of reliability, 
in that the relevant part of the confession is admitted in these circumsta- 
nces for no  other reason than that: its dependability is demonstrable. 
However, the inclusionary principle< recognized by the law of both 
jurisdictions in this context is fundamentally at variance with the doctrine 
against self-incrimination and the  deterrent against unfair police methods. 
considerations which form significant elements of the rationale uriderliing 
the statutory prohibitions against the  use of confessions in defined 
contexts in both jutisdictionr. 
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T k  p~ktkel~&ge$t-&Ji:e comlai&io~.~f inoompatjble principles is 
anamdous. Wfie~e  a &)ee o&ect- o&tti~s a c~.~tfessiom from an accused 
pessom, tk cohfieush standlag by its&& is rigidfy e~dwkek~$aS~ Lank& 
Howevev, if the police oft ice^ shows. g.reatetrpe~semsaaiid~ as 'a+tesuk crf 
symmeic. cpsti.oairag, ext,ractss~r.m the agapd -hf ~~wicm. y&tc:k leads 
to. the d&caveq of- a ket, .  the exdasi~.a[?;~ \Fm ~ e ;  n,a 1-gr: 
md the pf.flde~tbZI -osdirra+iily mailable )o-th, s t e ~ w &  i*4&diad- k iis clcar 
that* t b  eff&~veness.: of the- sa£egp.ao&. ensh.rjrj&, &,tk - rngibition is 
vitiated-bp the scope o l  this qualification. . 

The salient difference between the structural framewo-~k of English law 
and Sri Lankan law is that, in the former system, the test of voluntariness 
is capable of universal application to.confessions in criminal proceedings 
while, under the latter system, absolute rules of exclusion govern specific 
categories of confessions - namely, confessions t o  police officers and confe- 
ssions made in police custody - without reference t o  the criteria of 
voluntariness and spontaneity. 

The inclusionary rule is based directly on the test of truth, in that 
discovery of a fact in consequence of a statement made by the accused is an 
indispensable requirement for admission of the relevant part of the confed 
ssion. However, adoption of the inclusionary rule by the law of both 
England and Sri Lanka inay be assailed convincingly on the basis that i t  is 
the product of a conflict of policy objectives which leaves the law in an 
unsatisfactory condition. A confession which falls within the ambit of the 
doctrine of confirmation by subsequently discovered facts becomes admis* 
sible simply because of the truth of the confession. But other aspects of the 
law in both countries clearly reflect the asumption that, in specific contexts, 
there are good reasons for excluding confessions, even though their truth 
is incontrovertible. The observation has been made recently by the House 
of Lords that &<Any civilized system of criminal jurisprudence must accord 
to  the judiciary some means of excluding confessions or admissions obtained 
by improper methods. This is not only because of the potential unreliae 
bility of such statements, but also, and perhaps mainly, because in a 
civilized society it is vital that persons in custody or charged with offences 
should not be subjected to  ill treatment or improper pressure in order to 
extract confessions."331 

331.  W o n g  K u m - M i n g  v. R. (1979) 2 W. L. R. 81 at p. 90, per:-.Lord Hailsham of 
St. Marylebcurne. . . . .  . . . 



. - The' strenith - of the 'proof that the confessioii isstroe in substance, 
therefore, does not render any the 1ess.valid the reasons for exjuding the 
confession, since these reasons are wholly unrelated to the truth or 
otherwise of the confession. , . 

The only difterence between the two systems in this regard is that, 
while the law of Sri Lanka in unequivocal terms treats as admissible that 
part of the confession which relates distinctly t o  the discovery of the facts, 
Englibh law, although admitting evidence of the fact discovered in conse- 
quence of the confession, has not yet settled finally the question whether 
it is only the accused's knowledge of the whereaboutsof the fact discovered 
that can b> referred to  in evidence, or whether those portions of the 
confession which have a direct bearing o n  the discovery-(of the fact fall 
within the ambit of the inclusionary rule. 
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